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RULES OF PRACTICE 
For the Supreme Court of the State of Florida. 





Rote 1. It shall be required of an applicant for admission as an 
Attorney and Counsellor in this Court, that he shall have practised 
as such in a Circuit Court of this State, and have sustained a fair 
private and professional character, and that he take the following 
oath: “J, , do solemnly swear that I will demean myself as 
an Attorney or Counsellor of the Court, uprightly arid according to 
law, and that I will support, maintain and defend the Constitution of 
the United States and of the State of Florida.” 

Rute 2. No cause standing for argument will be heard by the 
Court until the parties shall have furnished each member of the 
Court with a brief abstract of the cause pending, the substance of 
all the material pleadings, facts and documents on which the parties 
rely, and the points of law and facts, intended to be presented at the 
argument. 

Rute 3. No original record shall be suffered by the Clerk to be 
taken from the Supreme Court room, or from the office of the Clerk 
thereof, otherwise to be responsible for it. 

Rute 4. In every cause in which the defendant shall fail to ap- 
pear, the plaintiff may proceed “ ex parte.” 

Rute 5. If the defendant shall refuse to plead to issue, and the 
cause shall be called for trial, the Court may proceed to hear an ar- 
gument on the part of the plaintiff, and give judgment according to 
the right of the cause. 

Rute 6. Whenever pending a writ of error, or appeal in this 
Court either party shall die, the proper representatives in the realty, 
or personally of the deceased party, according to the nature of 
the case may, voluntarily come in and be admitted parties to the 
suit, and thereupon such suit shall be heard and determined as in 
other cases, and if such representatives shall not voluntarily become 
parties, then the other party may suggest the death on the record, 
and thereupon on motion in writing obtain an order, that unless such 
representatives shall become partie@ within the first three days of the 
ensuing term, the party moving such order shall (if defendant) be 
permitted to have the suit dismissed, and if the party so moving be 
plaintiff, he shall be entitled (a hearing beinghad) to have the judg- 
ment (if erroneous) reversed, provided that a copy of every such 
order shall be printed in some newspaper at the seat of government 
for three successive weeks, beginning at least sixty days before the 
first day of the term of the Supreme Court then next ensuing. 

Ruxre 7. No cause shall be heard until a complete record shall 
be filed with the Clerk of this Court, containing in it without refer- 
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ence “aliunde,” all the papers, exhibits, depositions and other pro- 
ceedings which are necessary to a hearing in this Court. 

Rute 8. All parties in this Court not being residents of the State, 
shall give security for the costs accruing in this Court to be entered 
on record. 

Rute 9. If the Clerk of this Court shall produce satisfactory evi- 
dence thereto by affidavit, or the acknowlegement of the parties, 
or their sureties of his having served a bill of costs due by them 
respectively in this Court on such parties or sureties, and that such 
bill of costs has not been paid, an attachment may be issued against 
such parties or their sureties to compel payment of such costs. 

Rute 10. Only two counsel shall be heard on either side of a 
cause, unless by special permission of the Court. 

Rute 11. Whenever it shall be necessary or proper in the opin- 
ion of any Judge of a Circuit Court, that original papers of any 
kind should be inspected by this Court, on appeal or writ of error, 
such Judge may make such rule or order for the safe keeping, trans- 
porting or return of such original papers as to him may seem proper, 
and the Court will receive, and consider such original papers in con- 
nection with the transcript of the proceedings. 

Rute 12. No certiorari upon a suggestion of a diminution of the 
record, shall be ordered in any cause, unless a motion shall be made 
therefor in writing setting forth the facts upon which the same is 
founded, verified by affidavit, and every such motion shall be 
made at the first term of the entry of the cause, otherwise it shall 
not be granted without special cause shown to the Court accounting 
for the delay. 

Rute 13. In all causes brought up to this Court, it shall be the 
duty of the counsel for the plaintiff or appellant, to assign errors or 
file exceptions, as the case may be, and he shall not be permitted in 
argument to discuss any other matters on the record, save those in 
the errors assigned or exceptions filed. 

Rutz 14. Motions may be heard immediately after the orders of 
the preceeding day are read, and the opinions of the Court are de- 
livered in, but at no other time unless in cases of necessity, or in re- 
lation to a cause when called in course ; all motions shall be heard 
in the order in which they stand on the motion docket. 

Rute 15. That in all cases brought into this Court by appeal, 
writ of error or otherwise, either party may apply for and receive 
from the Clerk of this Court a copy of the record, the costs of which 
shall abide the event of the suit, and be taxed as other costs’ in the 
cause. 

Rute 16. Upon the reversal of a judgment or decree of the 
Circuit Court, the party in whose favor the reversal is, shall recover 
his costs unless otherwise ordered. 

Ruxx 17. The rules of practice of the Supreme Court of the 
United States, so far as the same are consistent with our constitution 
and statutes of force in this State, shall be the outline of the practice 
in this Court, in all cases not provided for by said statutes, or any 
rule of practice prescribed by the Supreme Court of this State. 
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Rute 18. The Clerk shall take charge of the Books of the Court, 
endorse on each the words “Supreme Court of Florida,” make a 
catalogue thereof, arrange them ina conference room, which he 
shall have fitted up in a proper manner, shall have such reports 
bound as may be received in boards or unbound, shall keep a list of 
allthe law reports and statutes in some conspicuous place in said 
room, and shall not permit such books to be taken therefrom, except 
by order of one of the Judges of the Court. . 

Rute 19. In all cases where any suit shall be dismissed in this 
Court, except where the dismissal shall be for want of jurisdiction, 
costs shall be allowed for the defendant in error, or appellee, as the 
case may be unless otherwise agreed by the parties. 

Rutz 20. In all cases of affirmance of any Judgement or de- 
cree in this Court, costs shall be allowed for the defendant in error, 
or appellee as the case: may be, unless otherwise ordered by the 
Court. 

Route 21. In all cases of reversal of any judgment or decree in 
this Court, costs shal] be allowed in this Court for the plaintiff in er- 
ror or appellant, unless otherwise ordered by the Court. 

Rute 22. In all cases of dismisal of any suit, or the reversal of any 
judgment or decree in this court, requiring further*proceedings in the 
court below, it shall be the duty of the clerk to issue a mandate or 
other proper process, in the nature of a procedendo, to the Court be- 
low, for the purpose of informing such Court of the proceedings in 
this Court, so that further proceedings may be had in such Court, as 
to law and justice shall appertain. 

Rus 23. When costs shall be allowed in this Court, it shail 
be the duty of the Clerk to insert the amount thereof in the body of 
the mandate, or other proper process sent to the Court below, and 
annex to the same the bill of the items in detail. 

Rute 24. Rehearings must be applied for by petition in writing 
within fifteen days after the judgment or decree, setting forth the 
cause or causes for which Judgment or decree is supposed to be er- 
roneous. ‘The Court will consider the petition without argument, and 
if a rehearing is granted, direct it as to one or more points, as 
the case may require. 

Rute 25. Nocopy of a judgment or decree of this Court shall be 
delivered, nor shall any mandate issue on such judgment or decree, 
until after the final adjournment of the Court, without leave thereof ; 
and that all rules heretofore adopted by the Court of Appeals of the 
late Territory, be, and they are hereby annulled. 
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RULES 


ADOPTED BY THE SUPREME COURT, FOR THE GOV. 
ERNMENT OF THE CIRCUIT COURTS OF 
THE STATE OF FLORIDA. 





1. A person making application for admission to the bar, shall ap- 
ply by petition to one of the Judges, presenting evidence of his having 
attained the age of twenty-one, and being of good moral character ; 
whereupon said applicant shall be examined in open court, as to his 
capacity and fitness. 

2. That on his being found duly qualified, the following oath shall 
be administered to him :—You doswear or affirm, that you are duly 
qualified, according to the Constitution and Laws of this State, to 
exercise the office of Counsellor and Attorney at Law and Solicitor, 
and will, to the best of your ability, discharge the duties thereof, and 
truly and honestly demean yourself in your practice, and preserve 
and protect and defend the Constitution of this State, and of the Unit- 
ed States. Whereupon, a license shall be given by the Judge, 
which shall entitle such person to practice in the Circuit and Supreme 
Courts of this State. 

3. No Attorney, or other officer of the Court, shall enter himself 
or be taken as bail, in any criminal case, or as security in attach- 
ment, appeal, or writ of error, or other proceeding in Court, on pain 
of being considered in contempt, and of having the proceedings dis- 
missed on account thereof. 

4. Objections to the execution of the commission taking interro- 
gatories, or to the manner in which depositions are taken, shall be 
made and disposed of before the parties go to trial. 

5. Objections to the interrogatories, or to the form in which they 
are conceived, must be assigned in writing before the depositions are 
taken. 

6. Motions required by law, or these rules, shall be in writing, and 
due notice given to the opposite party. 

7. The Clerk shall keep a bench and bar docket, with the cases 
arranged under their appropriate heads ; also, a motion docket. 

8. Bills of exception shall be made up and signed during the 
term of the Court, unless by special order further time is allowed. 

9. Depositions returned to the Clerk’s office, may be opened at all 
times by consent of parties, or order of Court, or a Judge thereof. 

10. No motion for a new trial shall be made, unless in writing, 
and reasonable notice to the opposite party, with a statement of the 
grounds for the motion. 

11. When a case is called in its order, the same must be tried, 
continued, or dismissed ; but by consent, the cause may be placed at 








CIRCUIT COURT RULES-——FLORIDA. xI 


the foot of the docket, to be again called, if there be time for the 
second calling of the docket. 

12. Incases of application for a continuance, the party applying 
shall have his affidavit ready on the calling of the case. 

13. The plaintiff shall in no case be compelled to submit to a non- 
suit; but if he desires to do so, he must do it before the jury 
retire. 

14. The plaintiff may at any time discontinue his cause in the 
Clerk’s office, by paying costs and entering a written discontinuance 
thereof. 

15. All declarations must be filed on or before the first day of the 
term, and if not filed by the first day of the term thereafter, the suit 
shall be dismissed. All issues must be made up by the time the cases 
are called for trial. 

16. If the plaintiff fail to file his declaration, on or before the first 
day of the term, the next shall be considered as the appearance 
term. 

17. Amendments affecting the merits of a cause, may be ordered 
at the discretion of the Court, on such terms as they may think pro- 
per to impose. 

18. When documentary evidence is introduced in a cause, it shall 
be filed with the Clerk, and considered in the custody of the Court, 
and not to be withdrawn except by their order. 

19. Only one counsel on each side shall conduct the examination 
of witnesses, except by permission of the Court. 

20. That a party applying for a continuance, shall state fully and 
clearly, all the facts which he conceives may entitle him inlaw to 
such continuance, which shall be sworn to. 

21. The right of concluding a criminal case belongs to the Soli- 
citor, but may be delegated to other counsel. 

22. The defendant shall cause his pleas to be filed sixty days be- 
fore the first day of the trial term ; and in case such plea, or any sub- 
sequent plea, require a replication thereto, the opposite party shall be 
allowed thirty days to reply, and the other issues shall be made up 
before the cause is called for trial ; and when a case is called upon 
the trial docket, if either party is in default by reason of not pleading 
or answering any pleading which he was bound to answer, the op- 
posite party may obtain such judgment or order as may be appropri- 
ate in such default. 

23. The rules of practice of the Court of King’s Bench, in England, 
so far as they are not repugnant to the Constitution and laws of this 
State, shall be the outline of the practice in cases not provided for by 
the rules for the government of the practice of the Circuit Courts of 
this State, or the laws of this State. 

24. The rules of practice in the Courts of Equity ot the United 
States, as prescribed by the Supreme Court of the United States, and 
when they are inapplicable, the rules of practice of the High Court 
of Chancery, in England, shall be rules for the practice of the Courts 
in this State, when exercising equity jurisdiction; and the rules o! 
said Supreme Court shall be published with these rules, and with the 
jaws of the last session. 
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Ordered, That the rules of practice heretofore provided by the 
Court of Appeals of the late Territory and not herein adopted, be, and 
the same are hereby annulled. 





RULES OF PRACTICE, 


IN SUITS IN EQUITY IN THE CIRCUIT COURTS OF 
THE UNITED STATES. 


Rute 1. The Circuit Courts, as Courts of Equity, shall be deem- 
ed always open for the purpose of filing bills, answers and other 
pleadings, for issuing and returning mesne and final process and 
commissions, and for making and directing all interlocutory motions, 
orders, rules and other proceedings, preparatory to the hearing of all 
causes upon their merits. 

2. The clerk’s office shall be open, and the clerk shall be in at- 
tendance therein on the first Monday of every month, for the purpose 
of receiving, entering, entertaining and disposing of all motions, 
rules, orders and other proceedings, which are grantable of course 
and appplied for, or had by the parties, or their solicitors in all causes 
pending in equity, in pursuance of the rules hereby prescribed. 

3. Any Judge of the Circuit Court, as well in vacation as in term, 
may, at chambers, or on the rule days, at the clerk’s office, make 
and direct all such interlocutory orders, rules and other proceedings, 
preparatory to the hearing of all causes upon their merits, in the 
same manner and with the same effect as the Circuit Court could 
make and direct the same in term, reasonable notice of the applica- 
tion therefor being first given to the adverse party, or his solicitor, 
to appear and show cause to the contrary at the next rule day there- 
afier, unless some other time is assigned by the judge for the hearing. 

4. All motions, rules, orders and other proceedings made and di- 
rected at chambers, or on rule days at the clerk’s office, whether 
special or of course, shall be entered by the clerk in an order book, 
to be kept at the clerk’s office on the day when they are made and 
directed—which book shall be open at all office hours, to the free in- 
spection of the parties in any suit in equity, and their solicitors. And 
except in cases where personal or other notice is specially required 
or directed, such entry in the order book shall be deemed sufficient 
notice to the parties and their solicitors, without further service there- 
of, of all orders, rules, acts, notices and other proceedings entered in 
such order book, touching any and all the matters in the suits, to and 
in which they are parties and solicitors, And notice tu the solicitors 
shall be deemed notice to the parties for whom they appear and 
whom they represent, in all cases where personal notice on the par- 
ties is not otherwise specially required. Where the solicitors for 
allthe parties in a suit reside in or near the same town or city, the 
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Judges of the Circuit Court may, by rule, abridge the time for notice 
of rules, orders or other proceedings, not requiring personal service 
on the parties, in their discretion. 

5. All motions and applications in the clerk’s office for the issuing 
of mesne process and final process to enforce and execute decrees, 
for filing bills, answers, pleas, demurrers and other pleadings; for 
making amendments to bills and answers; for taking bills procon- 
fesso ; for filing exceptions, and for other proceedings in the clerk’s 
office, which do not, by the rules hereinafter prescribed, require an 
allowance or order of the court, or of any judge thereof, shall be 
deemed motions and applications, grantable of course by the clerk of 
thecourt. But the same may be suspended, or altered, or rescinded 
by any judge of the court, upon special cause shown. 

6. All motions for rules or orders and other proceedings, which 
are not grantable of course, or without notice, shall, unless a dif- 
ferent time be assigned by a judge of the court, be made on a rule 
day, and entered in the order book, and shall be heard at the rule day 
next after that on which the motion is made. And if the adverse 
party, or his solicitor, shall not then appear, or shall not show good 
cause against the same, the motion may be heard by any judge of 
the court ex parte, and granted, as if not objected to, or refused, in 
his discretion. 


PROCESS. 


7. The process of subpcena shall constitute the proper mesne pro- 
cess in all suits in equity, in the first instance, to require the defendant 
to appear and answer the exigency of the bill; and unless otherwise 
provided in these rules, or specially ordered by the Circuit Court, a 
writ of attachment, and if the defendant cannot be found, a writ of 
sequestration, or a writ of assistance to enforce a delivery of posses- 
sion, as the case may require, shall be the proper process to issue for 
the purpose of compelling obedience to any interlocutory or final 
order or decree of the court. 

8. Final process to execute any decree may, if the decree be sole- 
ly for the payment of money, be by a writ of execution, in the form 
used in the Circuit Court in suits at common law in actions of as- 
sumpsit. If the decree be for the performance of any specific act, 
as, for example, for the execution of a conveyance of land, or the 
delivering up of deeds, or other documents, the decree shall, in all 
cases, prescribe the time within which the act shall be done, of 
which the defendant shall be bound without further service to take 
notice ; and upon affidavit of the plantiff, filed in the clerk’s office, 
that the same has not been complied with within the prescribed time, 
the clerk shall issue a writ of attachment against the delinquent 
party, from which, if attached thereon, he shall not be discharged, 
unless upon a full compliance with the decree and the payment of 
all costs, or upon a special order of the court or of a judge thereof, 
upon motion and affidavit, enlarging the time for the performance 
thereof. If the delinquent party cannot be found, a writ of seques- 
tration shall issue against his estate upon the return of non est in- 
ventus, to compe] obedience to the decree. 
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9. When any decree or order is for the delivery of possession, 
upon proof made by affidavit of a demand and refusal to obey the 
decree or order, the party prosecuting the same shall be entitled to 
a writ of assistance from the clerk of the court. 

10. Every person, not being a party in any cause, who has ob- 
tained an order, or in whose favour an order shall have been made, 
shall be enabled to enforce obedience to such order by the same pro- 
cess, as if he were a party to the cause ; and every person, not be- 
ing a party in any cause, against whom obedience to any order of 
the court may be enforced, shall be liable to the same process for en- 
forcing obedience to such order, as if he were a party in the cause. 


SERVICE OF PROCESS. 


11. No process of subpeena shall issued from the clerk’s office in 
any suit in equity, until the bill is filed in the office. 

12. Whenever a bill is filed, the clerk shall issue the process of 
subpeena thereon, as of course, upon the application of the plaintiff, 
which shall be returnable into the clerk’s office the next rule day, 
or the next rule day but one, at the election of the plaintiff, occur- 
ring after twenty days from the time of the issuing thereof. At the 
bottom of the subpoena shall be placed a memorandum, that the de- 
fendant is to enter his appearance in the suit, in the clerk’s office, 
on or before the day, at which the writ is returnable; other- 
wise, the bill may be taken pro confesso. Where there are more 
than one defendants, a writ of subpcena may, at the election of the 
plaintiff, be sued out separately for each defendant, except in the 
case of husband and wife, defendants, or a joint subpoena against all 
the defendants. 

13. The service of all subpcenas shall be by a delivery of a copy 
thereof by the officer serving the same, to the defendant personally, 
or, in case of husband and wife, to the husband personally, or by 
leaving a copy thereof at the dwelling house or usual place of abode 
of each defendant, with some free white person, who is a member 
or resident in the family. 

14. Whenever any subpoena shall be returned not executed as to 
any defendant, the plaintiff shall be entitled to another subpeena, 
toties quoties, against such defendant, if he shall require it, until due 
service is made. 

15. The service of all process, mesne and final, shall be by the 
marshal of the district, or his deputy, or by some other person spe- 
cially appointed by the court for that purpose, and not otherwise ; in 
the latter case, the person serving the process shall make affidavit 
thereof. 

16. Upon the return of the subpoena, as served and executed upon 
any defendant, the clerk shall enter the suit upon his docket as pend- 
ing in the court, and shall state the time of the entry. 


APPEARANCE. 


17. The appearance day of the defendant shall be the rule day, to 
which the subpcena is made returnable ; provided, he has been serv- 
ed with the process twenty days before that day; otherwise, his ap- 
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pearance day shall be the next rule day succeeding the rule day, 
when the process is returnable. 

The appearance of the defendant, either personally or by his soli- 
citor, shall be entered in the order book on the day thereof by the 
clerk. 


BILLS TAKEN PRO CONFESSO. 


18. It shall be the duty of the defendant, unless the time shall be 
otherwise enlarged, for cause shown, by a judge of the court upon 
motion for that purpose, to file his plea, demurrer, or answer to the 
bill in the clerk’s office, on the rule day next succeeding that of en- 
tering his appearance: in default thereof, the plaintiff may, at his 
election, enter an order (as of course) in the order book, that the bill 
be taken pro confesso; and thereupon the cause shall be proceeded 
in ex parte, and the matter of the bill may be decreed by the court 
at the next ensuing term thereof accordingly, if the same can be 
done without an answer, and is proper to be decreed; or the plain- 
tiff, if he requires any discovery or answer to enable him to obtain a 
proper decree, shall be entitled to the process of attachment against 
the defendant, to compel an answer; and the defendant shall not, 
when arrested upon such process, be discharged therefrom, unless, 
upon filing his answer, or otherwise complying with such order, as 
the court or a judge thereof may direct, as to pleading to, or fully 
answering the bill, within a period to be fixed by the court or judge, 
and undertaking to speed the cause. 

19. When the bill is taken pro confesso, the court may proceed 
to a decree at the next ensuing term thereof, and such a decree 
rendered shall be absolute, unless the court shall, at the same term, 
set aside the same, or enlarge the time for filing the answer, upon 
cause shown upon motion and affidavit of the defendant. And no 
such motion shall be granted, unless upon the payment of the costs 
of the plaintiff in the suit up to that time, or such part thereof as the 
court shall deem reasonable, and unless the defendant shall under- 
take to file his answer within such time as the court shall direct, and 
submit to such other terms as the court shall direct, for the purpose 
of speeding the cause. 


FRAME OF BILLS. 


20. Every bill, in the introductory part thereof, shall contain the 
names, places of abode, and citizenship, of all the parties, plantiffs 
and defendants, by and against whom the bill is brought. The form, 
in substance, shall be as follows: “'To the Judges of the Circuit 
Court of the United States for the District of A. B., of ' 
and a citizen of the State of , brings this, his bill, against C. D., 
of , and a citizen of the State of , and E. F., of . 
and a citizen of the State of And thereupon your orator com- 
plains and says, that, &c.” 

21. The plaintiff, in his bill, shall be at liberty to omit, at his op. 
tion, the part, which is usually called the common confederacy clause 
of the bill, averring a confederacy between the defendants to injure 
or defraud the plaintiff; also what iscommonly called the charging 
part of the bill, setting forth the matters or excuses, which the de- 
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fendant is supposed to intend to set up by way of defence to the bill ; 
also, what is commonly called the jurisdiction clause of the bill, that 
the acts complained of are contrary to equity, and that the defendant 
is without any remedy at law; and the bill shall not be demurrable 
therefor. And the plaintiff may, in the narrative or stating part of 
his bill, state and avoid, by counter-averments, at his option, any mat- 
ter or thing, which he supposes will be insisted upon by the defen- 
dant, by way of defence or excuse, to the case made by the plaintiff 
for relief. ‘The prayer of the bill shall ask the special relief, to 
which the plaintiff supposes himself entitled, and also shall contain a 
prayer for general relief; and if an injunction, or a writ of ne exeat 
regno, or any other special order pending the suit, is required, it shall 
also be specially asked for. 

22. If any persons, other than those named as defendants in the 
bill, shall appear to be necessary or proper parties there, the bill 
shall aver the reason, why they are not made parties, by showing 
them to be without the jurisdiction of the court, or that they cannot 
be joined without ousting the jurisdiction of the court as to the other 
parties. And as to persons, who are without the jurisdiction, and 
may properly be made parties, the bill may pray, that process may 
issue to make them parties to the bill, if they should come within the 
jurisdiction. 

23. The prayer for process of subpoena in the bill shall contain 
the names of all the defendants named in the introductory part of 
the bill, and if any of them are known to be infants under age, or 
otherwise under guardianship, shall state the fact, so that the court 
may take order thereon as justice may require, upon the return of 
the process. If an injunction, or a writ of ne exeat regno, or any 
other special order pending the suit, is asked for in the prayer for 
relief, that shall be sufficient without repeating the same in the prayer 
for process. 

24. Every bill shall contain the signature of counsel annexed to 
it, which shall be considered as an affirmation on his part, that upon 
the instructions given to him and the case laid before him, there is 
good ground for the suit, in the manner in which it is framed. 

25. In order to prevent unnecessary costs and expenses, and to 
promote brevity, succinctness, and directness in the allegations of 
bills and answers, the regular taxable costs for every bill and answer 
shall in no case exceed the sum, which is allowed in the State Court 
of Chancery in the district, if any there be ; but if there be none, 
then it shall not exceed the sum of three dollars for every bill or an- 
swer. 


SCANDAL AND IMPERTINENCE IN BILLS. 


26. Every bill shall be expressed in as brief and succinct terms 
as it reasonably can be, and shall contain no unnecessary recitals of 
deeds, documents, contracts or other instruments, in haec verba, or 
any other impertinent matter or any scandalous matter not relevant 
to the suit. If it does, it may on exceptions be referred to a master 
by any judge of the court for impertinence, or scandal, and if so 
found by him, the matter shall be expunged at the expense of the 
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plaintiff, and he shall pay to the defendant all his costs in the suit 
up to that time, unless the court or a judge thereof, shall otherwise 
order. Ifthe master shall report, that the bill is not scandalous or 
impertinent, the plaintiff shall be entitled to all costs occasioned by 
the reference. 

27. No order shall be made by any judge for referring any bill, 
answer or pleading, or other matter, or proceeeding depending before 
the court for scandal or impertinence, unless exceptions are taken in 
writing and signed by counsel, describing the particular passages, 
which are considered to be scandalous or impertinent ; nor unless 
the exceptions shall be filed on or before the next rule day, after the 
process on the bill shall be returnable, or after the answer or plead- 
ing is filed. And such order, when obtained, shall be considered as 
abandoned, unless the party obtaining the order shall, without any 
unnecessary delay, procure the master to examine and report for 
the same on or before the next succeeding rule day, orthe master shall 
certify that further time is necessary for him to complete the exam- 
ination. 


AMENDMENTS OF BILLS. 


28. The plaintiff shall be at libdrty as a matter of course, and 
without payment of costs, to amend his bill in any matters whatsoev- 
er, before any copy has been taken out of the clerk’s office, and in 
any small matters afterwards, such as filing blanks, correcting errors 
of dates, misnomer of parties, misdescription of premises, clerical er- 
rors, and generally in matters of form. But if he amend in a ma- 
terial point (as he may do of course,) after a copy has been so taken, 
before any answer or plea, or demurrer to the bill, he shall pay to the 
defendant the costs occasioned thereby, and shall without delay fur- 
nish him a fair copy thereof, free of expense, with suitable referen- 
ces to the places, where the same are to be inserted. And if the a- 
mendments are numerous, he shall furnish in like manner to the 
defendant, a copy of the whole bill as amended, that if there be more 
than one defendant, a copy shall be furnished to each defendant af- 
fected thereby. 

29. After an answer, or plea, or demurrer is put in, and before 
replication, the plaintiff may, upon motion or petition, without notice, 
obtain an order from any judge of the court, to amend his bill on or 
before the next succeeding rule day, upon payment of costs, or 
without payment of costs, as the court, or a judge thereof, may in his 
discretion direct. But after replication filed, the plaintiff shall not 
be permitted to withdraw it and to amend his bill, except upon a 
special order of a judge of the court upon motion or petition, after due 
notice to the other party, and upon proof by affidavit, that the same is 
not made for the purpose of vexation or delay, or that the matter of 
the proposed amendment is material, and could not with reasonable 
diligence have been sooner introduced into the bill, and upon the 
plaintiff ’s submitting to such other terms as may be imposed by thé 
judge for speeding the cause. 

30. Ifthe plaintiff, so obtaining any order to amend his bill after 
answer or plea, or demurrer, or after replication, shall not file his a.- 
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mendments or amended bill as the case may require, in the clerk’s 
office on or before the next succeeding rule day, he shall be con. 
sidered to have abandoned the same, and the cause shall proceed, as 
if no application for any amendment had been made. 


DEMURRERS AND PLEAS. 


31. No demurrer or plea shall be allowed to be filed to any bill, 
unless upon a certificate of counsel, that in his opinion it is well 
founded in point of law, and supported by the affidavit of the defen. 
dant, that it is not interposed for delay ; and if a plea, that it is true 
in point of fact. 

32. The defendant may, at any time, before the bill is taken for 
confessed, or afterwards with the leave of the court, demur or plead 
to the whole bill, or to part of it, and he may demur to part, plead to 
part, and answer as tothe residue ; but in every case, in which the 
bill specially charges fraud or combination, a plea to such part must 
be accompanied with an answer fortifying the plea, and explicitly 
denying the fraud and combination, and the facts on which the charge 
is founded. 

33. The plaintiff may set down the demurrer or plea to be argued, 
or he may take issue on the plea. If, upon an issue, the facts stated 
in the plea be determined for the defendant, they shall avail him, as 
far as in law and equity they ought to avail him. 

34. If, upon the hearing, any demurrer or plea is overruled, the 
plaintiff shall be entitled to the costs in the cause up to that period, 
unless the court shall be satisfied, that the defendant had good ground 
in point of law or fact to interpose the same, and it was not interposed 
vexatiously or for delay. And upon the overruling of any plea or de- 
murrer, the defendant shall be assigned to answer the bill, or so much 
thereof as is covered by the plea or demurrer, the next succeeding 
rule day, or at such other period, 4s, consistently with justice and the 
rights of the defendant, the same can, in the judgement of the court, 
be reasonably done ; in default whereof, the bill shall be taken a- 
gainst him, pro confesso, and the matter thereof proceeded in and de- 
cree accordingly. 

35. If, upon the hearing, any demurrer or plea shall be allowed, 
the defendant shall be entitled to his costs. But the court may, in its 
discretion, upon motion of the plaintiff, allow him to amend his bill 
upon such terms as it shall deem reasonable. 

36. No demurrer or plea shall be held bad and overruled upon ar- 
gument, only because such demurrer or plea shall not cover so much 
of the bill as it might by law have extended to. 

37. No demurrer or plea shall be held bad and overruled upon ar- 
gument, only because the answer of the defendant may extend to 
= part of the same matter, as may be covered by such demurrer 
or plea. 

* 38. Ifthe plaintiff shall not reply to any plea, or set down any 
plea or demurrer for argument, un the rule day, when the same is 
filed, or on the next suceeding rule day, he shall be deemed to admit 
the truth and cutlicieacy thereof, and his bill shall be dismissed as of 
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course, unless a judge of the court shall allow him further time for 
the purpose. 
ANSWERS. 


39. The rule, that if a defendant submits to answer he shall an- 
ower fully to all the matters of the bill, shall no longer apply, in cases 
where he might by plea protect himself from such answer and discove- 
ry. And the defendant shall be entitled inall cases by answer to insist 
upon all matters of defence (not being matters of abatement, or to 
the character of the parties, or matters of form) in bar of or to the 
merits of the bill, of which he may be entitled to avail himself by a 
plea in bar; and in such answer he shall not be compellable to an- 
swer any other matters, than he would be compellable to answer 
and discover upon filing a plea, in bar, and an answer in support of 
such plea, touching the matters, set forth in the bill to avoid or repel 
the bar defence. Thus, for example, a bona fide purchaser for a val- 
uable consideration, without notice, may set up that defence by way 
of answer instead of plea, and shall be entitled to the same protection 
and shall not be compellable to make any further answer or discovery 
of his title than he would be in any answer in support of such plea. 

40. A defendant shall not be bound to answer any statement or 
charge in the bill, unless specially and particularly interrogated 
thereto; and a defendant shall not ‘be bound to answer any interro- 
gatory in the bill, except those interrogatories, which such defendant 
is required to answer; and where a defendant shall answer any 
statement or charge in the bill, to which he is not intergogated, only 
by stating his ignorafice of the matter so Stated or charged, such 
answer shall be dee impertinent. — 

41. The interrogatories contained in the interrogating part of the 
bill shall be divided as conveniently as may be from each other, and 
numbered consecutively 1,2, 3, &c.; and the interrogatories which 
each defendant is required to answer, shall be specified in a note at 
the foot of the bill, in the form or to the effect following: that is to 
say,—* The defendant (A. B.) is required to answer the interroga- 
tories numbered respectively 1, 2, 3, &c.” and the office copy of the 
bill taken by cach defendant shall not contain any interrogatories 
except those which such defendant is so required to answer, unless 
—_ defendant shall require to be furnished with a copy of the whole 
vill. 

2. The note at the foot of the bill, specifying the interrogatories, 
which each defendant is required to answer, shall be considered and 
treated as part of the bill, and the addition of any such note to the 
bill, or any alteration in or addition to such note atier the bill is filed, 
shall be considered and treated as an amendment of the bill. 

43. Instead of the words of the bill now in use, preceding the in- 
terrogating part thereof, and beginning with the words, “ ‘To the 
end, therefore,” there shall hereafter be used words in the form or to 
the effect following : “ To the end, therefore, that the said defendants 
may, if they can, show why your orator should not have the relief 
hereby prayed, and may, upon their several and respective corporal 
oaths, and according tothe best and utmost of their several and re- 
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spective knowledge, remembrance, information, and belief, full, true, 
direct, and perfect answer make to such of the several interrogatories 
hereinafter numbered and set forth, as by the note hereunder written 
they are respectively required to answer ; that is to say,— 

“1, Whether, &c. 

“2. Whether, &c. 

44. A defendant shall be at liberty, by answer, to decline answer- 
ing any interrogatory or part of an interrogatory, from answering 
which he might have protected himself by demurer; and he shall 
be at liberty so to decline, notwithstanding he shall answer other 
parts of the bill, from which he might have protected himself by 
demurrer. 

45. No special replication to any answer shall be filed. But if 
any matter alleged in the answer shall make it necessary for the 
plaintiff to amend his bill, he may have leave to amend the same 
with or without the payment of costs, as the court, or a judge thereof, 
may in his discretion direct. 

46. In every case where an amendment shall be made after an- 
swer filed, the defendant shail put in a new or supplemental answer, 
on or before the next succeeding rule day after that on which the 
amendment or amended bill is filed, unless the time therefor is en- 
larged or otherwise ordered by a judge of the court; and upon his 
default the like proceedings may be had as in cases of an omission 
to put in an answer. 


PARTIES TO BILLS. 


47. In alf cases where it shall appear to the court, that persons, 
who might otherwise be deemed necessary or proper parties to the 
suit, cannot be made parties by reason of their being out of the juris- 
diction of the court, or incapable otherwise of being made parties, or 
because their joinder would oust the jurisdiction of the court as to 
the parties before the court, the court may in their discretion proceed 
in the cause without making such persons parties; and in such cases 
the decree shall be without prejudice tothe rights ofthe absent parties. 

48. Where the parties on either side are very nimerous, and 
cannot, without manifest inconvenience and oppressive delays in the 
suit, be all brought before it, the court in its discretion may dispense 
with making all of them parties, and may proceed in the suit, having 
sufficient parties before ic to represent all the adverse interests of the 
plaintiffs and the defendants in the suit properly before it. But in 
such cases the decree shall be without prejudice to the rights and 
claims of all the absent parties. 

49. In all suits concerning real estate, which is vested in trustees 
by devise, and such trustees are competent to seil and give discharges 
fer the proceeds of the sale, and for the rents and profits of the es- 
tate, such trustees shall represent the persons beneficially interested 
in the estate or the proceeds, or the rents and profits, in the same 
manner, and to the same extent, asthe executors or administratois in 
suits concerning personal estate represent the persons beneficially 
interested in such personal estate ; and in such cases it shall not be 
necessary to make the persons beneficially interested in such real 
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estate, or rents and profits; parties to the suit; but the court may, 
upon consideration of the matter on the hearing, if it shall so think 
fit, order such persons to be made parties. 

50. In suits to execute the trusts of a will, it shall not be necessary 
to make the heir at law a party ; but the plaintiff shall be at liberty 
to make the heir at law a party, where he desires to have the will 
established against him. 

51. In all cases in which the plaintiff has a joint and several de- 
mand against persons, either as principals or sureties, it shall not be 
necessary to bring before the court, as parties to a suit concerning 
such demand, all the persons liable thereto ; but the plaintiff may 
proceed against one or more of the persons severally liable. 

52. When the defendant shall, by his answer, suggest that the 
bill is defective for want of parties, the plaintiff shall be at liberty, 
within fourteen days after answer filed, to set down the cause for 
argument upon that objection only ; and the purpose for which the 
same is so set down shall be notified by an entry, to be made in the 
clerk’s order book, in the form or to the effect following ; (that is to 
say,) “ Set down upon the defendant’s objection for want of parties.” 
And where theeplaintiff shall not so set down his cause, but shall 
proceed therewith to a hearing, notwithstanding an objection for 
want of parties taken by the answer, he shall not, at the hearing of 
the cause, if the defendant’s objection shall then be allowed, be enti- 
tled as of course, to an order for liberty to amend his bill by adding 
parties. But the court, if it thinks fit, shall be at liberty to dismiss 
the bill. . 

53. If a defendant shall, at the hearing of a cause, object, that a 
suit is defective for want of parties, not having by plea or answer 
taken the objection, and therein specified by name or description the 
parties to whom the objection applies, the court, (if it shall think 
fit,) shall be at liberty to make a decree saving the rights of the ab- 
sent parties. 


NOMINAL PARTIES TO BILLS. 


54. Where no account, payment, conveyance, or other direct re- 
lief is sought against a party to a suit, not being an infant, the party, 
upon service of the subpoena upon him, need not appear and answer 
the bill, unless the plaintiff specially requires him so to do by the 
prayer of his bill; but he may appear and answer at his option; and 
if he does not appear and answer, he shall be bound by all the pro- 
ceedings in the cause. If the plaintiff shall require him to appear 
and answer, he shall be entitled tothe costs of all the proceedings 
against him, unless the court shall otherwise direct. 

55. Whenever an injunction is asked for by the bill to stay pro- 
ceedings at law, if the defendant do not enter his appearance and 
plead, demur or answer to the same within the time prescribed 
therefor by these rules, the plaintiff shall be entitled as of course, 
upon motion without notice, to such injunction. But special injunc- 
tions shall be grantable only upon due notice to the other party by 
the court in term, or by a judge thereof in vacation, after a hearing, 
which may be exparte, if the adverse party does not appear at the 
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time and place ordered. In every case, where an injunction, either 
the common injunction, or a special injunction, is awarded in vaca- 
tion, it shall, unless previously dissolved by the judge granting the 
same, continue until the next term of the court, or until it is dissolved 
by some order of the court. 


BILLS OF REVIVOR AND SUPPLEMENTAL BILLS. 


56. Whenever a suit in equity shall become abated by the death 
of either party, or by any other event, the same may be revived by a 
bill of revivor, or a bill in the nature of a bill of revivor, as the cir- 
cumstances of the case may require, filed by the proper parties enti- 
tled to revive the same ; which bill may be filed in the clerk’s office 
at any time ; and upon suggestion of the facts, the proper process of 
subpeena shall, as of course, be issued by the clerk, requiring the 
proper representatives of the other party to appear and show cause, if 
any they have, why the cause should not be revived. And if no 
cause shall be shown at the next rule day, which shall occur after 
fourteen days from the time of the service of the same process, the 
suit shall stand revived, as of course. 

57. Whenever any suit in equity shall become daective, from any 
event happening after the filing of the bill, (as, for example, by a 
change of interest in the parties,) or for any other reason a supple- 
mental bill, or a bill in the nature of a supplemental bill, may be ne- 
cessary to be filed in the cause, leave to file the same may be granted 
by any judge of the court on any rule day, upon proper cause shown, 
and due notice to the other party. And if leave is granted to file 
such supplemental bill, the defendant shall demur, plead or answer 
thereto, on the next succeeding rule day, after the supplemental bill 
is filed in the clerk’s office, unless some other time shall be assigned 
by a judge of the court. , 

58. It shall not be necessary in any bill of revivor, or supplemental 
bill, to set forth any of the statements in the original suit, unless the 
special circumstances of the case may require it. 


ANSWERS. 


59. Every defendant may swear to his answer before any justice 
or judge of any court of the United States, or before any commis- 
sioner appointed by any Circuit Court to take testimony or deposi- 
tions, or before any master in chancery appointed by any Circuit 
Court, or before any judge of any court of a State or Territory. 


AMENDMENT OF ANSWERS. 


60. After an answer is put in, it may be amended as of course, in 
ee matter of form, or by filling up a blank, or correcting a date, or 
reference to a document or other small matter, and be re-sworn, at 
any time before a replication is put in, or the cause is set down for a 
hearing upon bill and answer. But after replication, or such 
setting down for a hearing, it shall not be amended in any material 
matters, as by adding new facts or defences, or qualifying or altering 
the original statements, except by special leave of the court or of a judge 
thereof, upon motion and cause shown after due notice to the adverse 
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party, supported, if required, by affidavit. And in every case where 
leave is so granted, the court, or the judge granting the same, may, 
in his discretion, require that the same be separately engrossed and 
added as a distinct amendment to the original answer, so as to be 
distinguishable therefrom. 


EXCEPTIONS TO ANSWERS. 


61. After an answer is filed on any rule day, the plaintiff shall be 
allowed until the next succeeding rule day to file in the clerk’s office 
exceptions thereto for insufficiency, and no longer, unless a longer 
time shall be allowed for the purpose, upon cause shown to the court 
or a judge thereof; and if no exception shall be filed thereto within 
that period, the answer shall be deemed and taken to be sufficient. 

62. When the same solicitor is employed for two or more defend- 
ants, and separate answers shall be filed, or other proceedings had 
by two or more of the defendants separately, costs shall not be allow- 
ed for such separate answers or other proceedings, unless a master, 
upon reference to him, shall certify that such separate answers and 
other proceedings were necessary or proper, and ought not to have 
been joined together. 

63. Where exceptions shall be filed to the answer for insufficiency, 
within the period prescribed by these rules, if the defendant shall not 
submit to the same, and file an amended answer on the next suc- 
ceeding rule day, the plaintiff shall forthwith set them down for a 
hearing on the next succeeding rule day thereafter, before a judge of 
the court ; and shall enter, as of course, in the order book an order 
for that purpose. And if he shall not so set down the same for a 
hearing, the exception shall be deemed abandoned, and the answer 
shall be deemed sufficient ; provided, however, that the court, or any 
judge thereof, may,.for good cause shown, enlarge the time for filing 
exceptions, or for answering the same, in his discretion, upon such 
terms as he may deem reasonable. 

64. If, at the hearing, the exceptions shall be allowed, the defen- 
dant shall be bound to put in a full and complete answer thereto, on 
the next succeeding rule day; otherwise the plaintiff shall, as of 
course, be entitled to take the bill, so far as the matter of such ex- 
ceptions is concerned, as confessed, or, at his election, he may have 
a writ of attachment to compel the defendant to make a better answer 
to the matter of the exceptions; and the defendant, when he is in 
custody upon such writ, shall not be discharged therefrom but by an 
order of the court, or of a judge thereof, upon his putting in such an- 
swer, and complying with such other terms, as the court or judge may 
direct. 

65. If, upon argument, the plaintiff’s exceptions to the answer 
shall be overruled, or the answer shall be adjudged insufficient, the 
prevailing party shall be entitled to all the costs occasioned thereby, 
unless otherwise directed by the court, or the judge thereof, at the 
hearing upon the exceptions. 


REPLICATION AND ISSUE. 


66. Whenever the answer of the defendant shall not be excepted 
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to, or shall be adjudged or deemed sufficient, the plaintiff shall file 
the general replication thereon on or before the next succeeding rule- 
day thereafter ; and in all cases where the general replication is filed, 
the cause shall be deemed to all intents and purposes at issue, with- 
out any rejoinder or other pleading on either side. If the plaintiff 
shall omit or refuse to file such replication within the prescribed pe- 
riod, the defendant shall be entitled to an order, as of course, for a 
dismissal of the suit; and the suit shall thereupon stand dismissed, 
unless the Court or a judge thereof shall, upon motion for cause 
shown, allow a replication to be filed nunc pro tunc, the plaintiff sub- 
mitting to speed the cause, and to such other terms as may be di- 
rected. 
TESTIMONY, HOW TAKEN. 


67. After the cause is at issue, commissions to take testimony may 
be taken out in vacation as well as in term, jointly by both parties, 
or severally by either party, upon interrogatories filed by the party 
taking out the same, in the clerk’s office, ten days’ notice thereof 
being given to the adverse party to file cross interrogatories before 
the issuing of the commission ; and if no cross interrogatories are 
filed at the expiration of the time, the commission may issue ex parte. 
In all cases the commissioner or commissioners shall be named by 
the Court, or by a judge thereof. If the parties shall so agree, the 
testimony may be taken upon oral interrogatories by the parties or 
their agents, without filing any written interrogatories. 

68. Testimony may also be taken in the cause, after it is at issue, 
by deposition, according to the acts of Congress. But in such case, 
if no notice is given to the adverse party of the time and place of 
taking the deposition, he shall, upon motion and affidavit of the fact, 
be entitled to a cross-examination of the witness, either under a com- 
mission or by a new deposition taken under the acts of Congress, if 
a Court or a judge thereof shall, under all the circumstances, deem it 
reasonable. 

69. Three months, and no more, shall be allowed for the taking 
of testimony after the cause is at issue, unless the Court or a judge 
thereof shall, upon special cause shown by either party, enlarge the 
time ; and no testimony taken after such period shall be allowed to 
be read in evidence at the hearing. Immediately upon the return of 
the commissions and Jepositions containing the testimony into the 
clerk’s office, publication thereof may be ordered in the clerk’s office 
by any judge of the Court, upon due notice to the parties, or it may 
be enlarged as he may deem reasonable under all the circumstances. 
But by consent of the parties, publication of the testimony may at 
any time pass into the clerk’s office, such consent being in writing, 
and a copy thereof entered in the order-book, or endorsed upon the 
deposition or testimony. 


TESTIMONY DE BENE ESSE. 


70. After any bill filed, and before the defendant hath answered 
the same, upon affidavit made that any of the plaintiff’s witnesses 
are aged or infirm, or going out of the country, or that any of them 
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is a single witness to a fact, the clerk of the Court shall, as of course, 
upon the application of the plaintiff, issue a commission to such com- 
missioner or commissioners as a judge of the Court. may direct, to 
take the examination of such witness or witnesses de bene esse, upon 
giving due notice to the adverse party of the time and place of ta- 
king his testimony. 


FORM OF THE LAST INTERROGATORY. 


71. The last interrogatory in the written interrogatories to take 
testimony now commonly in use, shall in the future be altered and 
stated in substance thus: “ Do you knpw, or can you set forth any 
other matter or thing, which may be a benefit or advantage to the 
parties at issue in this cause, or either of them, or that may be ma- 
terial to the subject of this your examination, or the matters in ques- 
tion in this cause ? if yea, set forth the same fully and at large in 
vour answer.” 


CROSS BILL. 


72. Where a defendant in equity files a cross bill for discovery 
only against the plaintiff in the original bill, the defendant to the 
original bill shall first answer thereto, before the original plain- 
tiff shall be compellable to answer the cross bill. The answer of 
the original plaintiff to such cross bill may be read and used by the 
party filing the cross bill, at the hearing, in the same manner and 
inder the same restrictions as the answer, praying relief, may now 
be read and used. 


REFERENCE TO & PROCEEDINGS BEFORE MASTERS. 


73. Every decree for an account of the personal estate of a tes- 
‘ator or intestate, shall contain a direction to the master, to whom it 
is referred to take the same, to inquire and state to the Courts what 
parts, if any of such personal estate are outstanding or undisposed 
of, unless the Court shall otherwise direct. 

74. Whenever any reference of any matter is made to a master 
to examine and report thereon, the party at whose instance or for 
whose benefit the reference is made, shall cause the same to be pre- 
sented to the master for a hearing on or before the next rule-day suc- 
ceeding the time when the reference was made; if he shall omit to 
do so, the adverse party shall be at liberty forthwith to cause pro- 
ceedings to be had before the master, at the costs of the party pro- 
curing the reference. 

75. Upon every such reference, it shall be the duty of the master 
as soon as he reasonably can after the same is brought before him, 
to assign a time and place for proceedings in the same, and to give 
due notice thereof to each of the parties or their solicitors; and if 
either party shall fail to appear at the time and place appointed, the 
naster shall be at liberty to proceed ex parte, or, in his discretion, tc 
adjourn the examination and proceedings to a future day, giving no. 
tice to the absent party or his solicitor of such adjournment: and it 
shall be the duty of the master to proceed with all reasonable dili- 
gence in every such reference, and with the least practicable delay , 
and either party shall be at liberty to apply to the Court, or a judge 
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thereof, for an order to the master to speed the proceedings and to 
make his report, and to certify to the Court or judge the reasons for 
any delay. 

76. In the reports made by the master to the Court, no part of any 
state of facts, charge, affidavit, deposition, examination, or answer, 
brought in or used before them, shall be stated or recited. But such 
state of facts, charge, affidavit, deposition, examination, or answer, 
shall be identified, specified, and referred to, so as to inform the 
Court what state of facts, charge, affidavit, deposition, examination, 
or answer, were so brought in or used. 

77. The master shall regulate all the proceedings in every hear- 
ing before him, upon every such reference ; and he shall have full 
authority to examine the parties in the cause upon oath, touching all 
matters contained in the reference ; and also to require the produc- 
tion of all books, papers, writings, vouchers, and other documents ap- 
plicable thereto ; and also to examine on oath, viva voce, all wit- 
nesses produced by the parties before him, and to order the examin- 
ation of other witnesses to be taken, under a commission to be issued 
upon his certificate from the clerk’s office, or by deposition according 
to the acts of Congress, or otherwise as hereinafter provided; and 
also to direct the mode in which the matters requiring evidence shall 
be proved before him ; and generally to do all other acts, and direct 
all other inquiries and proceedings in the matter before him, which 
he may deem necessary and proper to the justice and merits thereof, 
and the rights of the parties. 

78. Witnesses who live within the district may, upon due notice 
to the opposite party, be summoned to appear before the commis- 
sioner appointed to take testimony, or before a master or examiner 
appointed in any cause, by subpoena in the usual form, which may be 
issued by the clerk in blank, and filled up by the party praying the 
same, or by the commissioner, master, or examiner requiring the at- 
tendance of the witnesses at the time and place specified, who shall 
be allowed for attendance the same compensation as for attendance 
in Court; and if any witness shall refuse to appear, or to give evi- 
dence, it shall be deemed a contempt of Court, which being certified 
to the clerk’s office by the commissioner, master, or examiner, an at- 
tachment may issue thereupon by order of the Court, or of any judge 
thereof, in the same manner as if the contempt were for not attend 
ing, or for refusing to give testimony in the Court. But nothing 
herein contained shall prevent the examination of witnesses viva voce, 
when produced in open Court, if the Court shall in its discretion 
deem it advisable. 

79. All parties accounting before a master shall bring in their 
respective accounts in the form of debtor and creditor ; and any of 
the other parties who shall not be satisfied with the accounts so 
brought in, shall be at liberty to examine the accounting party viva 
voce, or upon interrogatories in the master’s office, or by deposition, 
as the master shall direct. 

80. All affidavits, depositions, and documents, which have been 
previously made, read, or used in the Court, upon any proceeding in 
any cause or matter, may be used before the master. 
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81. The master shall be at liberty to examine any creditor or 
other person coming in to claim before him, either upon written in- 
terrogatories, or viva voce, or in both modes, as the nature of the 
case may appear to him to require. _'The evidence upon such exam. 
ination shall be taken down by the master, or by some other person 
by his order and in his presence, if either party requires it, in order 
that the same may be used by the Court, if necessary. 

82. The Circuit Courts may appoint standing masters in Chancery 
in their respective districts, both the judges concurring in the appoint- 
ment; and they may also appoint a master pro hac vice in any par- 
ticular case. The-compensation to be allowed to every master in 
Chancery for his services in any particular case shall be fixed by the 
Circuit Court in its discretion, having regard to all the circumstances 
thereof; and the compensation shall be charged upon anid borne by 
such of the parties in the cause as the Court shall direct. The mas- 
ter shall not retain his report as security for his compensation ; but 
when the compensation is allowed by the Court, he shall be entitled 
to an attachment for the amount against the party, who is ordered to 
pay the same, if, upon notice thereof, he does not pay it within the 
time prescribed by the Court. 

EXCEPTIONS TO REPORT OF MASTER. 


33. The master, as soon as his report is ready, shall return the 
same into the clerk’s office, and the day of return shall be entered 
by the clerk in the order-book. The parties shall have one month 
from the time of filing the report, to file exceptions thereto ; and if 
no exceptions are within that period filed by either party, the report 
shall stand confirmed on the next rule-day after the month is expired. 
If exceptions are filed, they shall stand for hearing before the Court, 
if the Court is then in session: or if not, then at the next sitting of 
the Court, which shall be held thereafter by adjournment or other- 
wise. 

84. And in order to prevent exceptions to reports from being filed 
for frivolous causes, or for mere delay, the party, whose exceptions 
are overruled, shall, for every exception overruled, pay costs to the 
other party, and for every exception allowed, shall be entitled to costs 
—the costs to be fixed in each case by the Court, by a standing rule 
of the Circuit Court. 

DECREES. 


85. Clerical mistakes in decrees, or decretal orders, or errors 
arising from any accidental slip or omission, may, at any time before 
an actual enrolment thereof, be corrected by order of the Court or 
a judge thereof, upon petition, without the form or expense of a re- 
hearing. 

86. In drawing up decrees and orders, neither the bill, nor an- 
swer, nor other pleadings, nor any part thereof, nor the report of any 
master, nor any other prior proceeding, shall be recited or stated in 
the decree or order; but the decree and order shall begin in sub- 
stance as follows: “ This cause came on to be heard (or to be fur 
ther heard, as the case may be) at this term, and was argued by 
counsel; and thereupon, upon consideration thereof, it was ordered 
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" adjudged, and decreed as follows, viz. [Here insert the decree or or 
der. | 


GUARDIANS AND PROCHEIN AMIS. 


87. Guardians ad litem to defend a suit may be appointed by the 
Court, or by any judge thereof, for infants or other persons, who are 
under guardianship, or otherwise incapable to sue for themselves ; al! 
infants and other persons so incapable may sue by their guardians, it 
any, or by their prochein ami, subject, howeyer, to such orders as the 
Court may direct for the protection of infants and other persons. 

88. Every petition for a rehearing shall contain the special mat- 
ter or cause on which such rehearing is applied for; shall be signed 
by counsel ; and the facts therein stated, if not apparent on the record, 
shall be verified by the oath of the party, or by some other person. 
No rehearing shall be granted after the term at which final decree ot 
the Court shall have been entered and recorded, if an appeal lies to 
the Supreme Court. But if no appeal lies, the petition may be ad- 
mitted at any time before the end of the next term of the Court, in 
the discretion of the Court. 

89. The Circuit Courts (both judges concurring therein) may 
make any other and further rules and regulations for the practice. 
proceedings, and process, mesne and final, in their respective dis- 
tricts, not inconsistent with the rules hereby prescribed, in their dis- 
cretion, and from time to time alter and amend the same. 

90. In all cases, where the rules prescribed by this Court, or by 
the Circuit Court, do not apply, the practice of the Circuit Court 
shall be regulated by the present practice of the High Court of Chan- 
cery in England, so far as the same may reasonably be applied con- 
sistently with the local circumstances and local convenience of the 
district where the Court is held, not as positive rules, but as furnish. 
ing just analogies to regulate the practice. 

91. Whenever under these rules an oath is or may be required to 
be taken, the party may, if conscientiously scrupulous of taking an 
oath, in lieu thereof make solemn affirmation to the truth of the facts 
stated by him. 

92. These rules shall take effect, and be of force, in all the Cir- 
cuit Courts of the United States, from and after the first day of Au- 
gust next; but they may be previously adopted by any Circuit Court 
in its discretion; and when and as soon as these rules shall so take 
effect, and be of force, the Rules of Practice for the Circuit Courts in 
Equity Suits, promulgated and prescribed by this Court in March 
1822, shall henceforth cease, and be of no farther force or effect. 
And the clerk of this Court is directed to have these Rules printed, 
and to transmit a printed copy thereof, duly certified, to the clerks 
of the several Courts of the United States, and to each of the judges 
thereof. 

March, 1842. 
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RULES OF PRACTICE 


Apoprep sy THE Supreme Court, For THE GOVENMENT OF THE 
Circuit Courts oF THE STaTeE oF FLoripa. 


I—OFFICERS OF COURT. 


1. Persons making application for admission to the Bar, shall 
apply by petition to one of the Judges, presenting evidence of his 
having attained the age of twenty-one years, and of his being of a 
good moral character ; whereupon said applicant shall be examined 
in open court, as to his capacity and fitness. 

2. That on his being found duly qualified, the following oath 
shall be administered to him :—* You do swear [or affirm] that you 
are duly quatified, according to the constitution and laws of this State, 
to exercise the office of counsellor and attorney at law and solicitor, 
and will, to the best of your abilities, discharge the duties thereof, 
and truly and honestly demean yourself in your practice, and pre- 
serve, protect and defend the constitution of this State, and of the 
United States.” Whereupon a license shall be given by the Judge, 
which shall entitle such person to practice in the Supreme court and 
in the Circuit courts of this State. 

3. No attorney or other officer of court shall enter himself or be 
taken as bail in any criminal case, or as security in attachment, 
appeal, or writ of error, or other proceedings in court, on pain of 
being considered in contempt, and of having the proceedings dis- 
missed on account thereof. 

4, Every attorney whose name shall be endorsed on any writ of 
summons, shall, on demand in writing, made by or on behalf of any 
defendant, declare forthwith, whether such writ was issued by him, 
or with his authority or privity; and if he shall answer in the affir- 
mative, then he shall also, in case a Judge shall so order and direct, 
declare in writing, within a time to be allowed by such Judge, the 
place of residence of the plaintiff, on pain of being guilty of a con- 
tempt of the court from which such writ shall appear to have been 
issued. And if he shall answer in the negative, all proceedings 
upon the same shall be dismissed. 


II—DECLARATIONS. 


1. All Declarations must be filed on or before the first day of the 
term, and if not filed by the first day of the term thereaftey, the suit 
shall be dismissed. 
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2. If the plaintiff fail to file his Declaration on or before the first 
day of the term, the next shall be considered as the appearance 
term. 

3. The name of the county may be stated in the commencement 
of a Declaration, and shall be taken to be the venue intended by the 
plaintiff, and no venue need be stated in the body of the Declara- 
tion, or in any subsequent pleading. Provided, that in cases where 
local description is now required, such local description shall be 


given. 
The following forms of Declarations may be adopted in place of 
those now in use : 


DECLARATION AFTER SUMMONS. 


[Venue] A. B. by E. F. his attorney [or in his own proper per. 
son] complains of C. D. 


SCHEDULE OF FORMS AND DIRECTIONS. 








For that whereas the defendant, on the day of in the 
year of our Lord, made his promissory note in writing, and 
delivered the same to the plaintiff, and thereby promised to pay to 
the plaintiff dollars days (weeks or months) after the 
date thereof (or as the fact may be) which period has now elapsed, 
(or if the note be payable to A. B:) and then and there delivered 
the same to A. B. and thereby promised to pay the said A. B. or 
order dollars, days (weeks or months) after the date 
thereof, (or as the fact may be,) which period has now elapsed, and 
the said A. B. then and there indorsed the same to the plaintiff, 
whereof the defendant then and there had notice, and then and there 
in consideration of the premises, promised to pay the amount of the 
said note to the plaintiff, according to the tenor and effect thereof. 

Whereas one C, D. on the day of in the year of our 
Lord made his promissory note in writing, and thereby prom- 
ised to pay to the defendant or order, dollars days (weeks 
or months) after the date thereof, which period has now elapsed, 
and the defendant then and there indorsed the same to plaintiff, (or 
the defendant then and there indorsed the same to X. Y. and X. Y. 
then and there indorsed the same to plaintiff;) and the said C. D. 
did not pay the amount thereof, although the same was then and 
there presented to him on the day when it became due ; of al] which 
the defendant there and then had due notice. 

Whereas one C. D. on made his promissory note in writing, 
and thereby promised to pay X. Y. or order dollars days 
(weeks or months) afier the date thereof, (or as the fact may be) 
which period has now elapsed; and then and there delivered the 
said note to the said X. Y., and the said X. Y. then and there indors- 
ed the same to the plaintiff; (or, and the defendant then and there 
indorsed the same to the Q. R., and Q. R. then and there indorsed 
the same to the plaintiff) ; and the said C. D. did not pay the amount 
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thereof, although the same was then presented to him on the day 
when it became due ; of all which the defendant then and there had 
due notice. 

Whereas the plaintiff on made his bill of exchange in payee against 
writing, and directed the same to the defendant, and thereby requir- acceptor. 
ed the defendant to pay to the plaintiff dollars days (weeks 
or months) after the date, or sight thereof, which period has now 
elapsed ; and the defendant then and there accepted the said bill, 
and promised the plaintiff to pay the same according to the tenor and 
effect thereof, and of his said acceptance thereof, but did not pay 
the same when due. : 

Whereas the plaintiff on made his bill of exchange in writ- Drawer _not 
ing, and directed the same to the defendant, and thereby required the payee against 
defendant to pay to O. P. or order dollars days (weeks or #¢cePtor. 
months) after the date (or sight) thereof, which period has now elaps 
ed; and then and there delivered the same to the said O. P., and 
the said defendant then there accepted the same, and promised the 
plaintiff to pay the same according to the tenor and effect thereof, 
and of his acceptance thereof: Yet he did not pay the amount 
thereof, although the said bill was then presented to him on the day 
when it became due, and thereupon the same was then and there 
returned to the plaintiff; of all which the defendant then and there 
had notice. 

Whereas one £. F. on made his bill of exchange in writing, tngorsee _a- 
and directed the same to the defendant, and thereby required the de- gainst accep- 
fendant to pay to the said E. F. (or H. G.) or order dollars, tor. 
days after date (or sight) thereof, which period has now elaps- 
ed; and the defendant then and there accepted the said bill, and the 
said E. F. (or the said H. G.) then there endorsed the same to the 
plaintiff, (or, and the said E. F. or the said H. G. then and there 
indorsed the same to K. J., and the said K. J. then and there indors- 
ed the same to the plaintiff); of all which the defendant then and 
there had due notice, and then and there promised to pay the amount 
thereof, according to the tenor and effect thereof, and of his accep- 
tance thereof. 

Whereas, one E. F. on made his bill of exchange in writ- 
ing, and directed the same to the defendant, and thereby required 
the defendant to pay to the plaintiff dollars, days (weeks 
or months) afier the sight (or date) thereof, which period has now 
elapsed, and the defendant then and there accepted the same, and 
promised the plaintiff to pay the same according to the tenor and 
effect thereof, and of his acceptance thereof. 

Whereas the defendant on made his bill of exchange in writ- Payee against 
ing, and directed the same to J. K., and thereby required the said drawer onnon- 
J. K. to pay to the plaintiff dollars, days (weeks or #¢ceptance 
months) after the date (or sight) thereof, and then and there deliver- 
ed the same to the said plaintiff, and the same was then and there 
presented to the said J. K. for acceptance, and the said J. K. then 
and there refused to accept the same ; of all which the defendant 
then and there had due notice. 
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Indorser a- Whereas, the defendant on made his bill of exchange in 
gainst drawer writing, and directed the same to J. K., and thereby required the 
hanes? said J. K. to pay to the order of the said defendant dollars, 
days (weeks or months) afier the sight (or date) thereof, and 

the said defendant then and there indorsed the same to the plaintiff, 

(or, and the said defendant then and there indorsed the same to L. 

M., and the said L. M. then and there indorsed the same to the 

plaintiff;) and the same was then and there presented to the said J. 

K. for acceptance, and the said J. K. then and there refused to accept 

the same ; of all which the defendant then and there had due notice. 

Whereas, one N. O. on made his bill of exchange in writ- 

Indorset a ing, and directed the same to P. Q., and thereby required the said 
yon P. Q. to pay to his order dollars, days (weeks or months) 
tance afier the date (or sight) thereof, and the said N. O. then and there 
indorsed the said bill to the defendant, (or to R. S., and the said R. 
S. then and there indorsed the same to the defendant,) and the de- 
fendant then and there indorsed the same to the plaintiff, and the 
same was then and there presented to the said P. Q. for acceptance, 
and the said P. Q. then and there refused to accept the same ; of all 
which the defendant then and there had due notice. 
Indorser a- Whereas, one N. O. on made his bill of exchange in writ- 
gainst payee ing, and directed the same to P. Q. and thereby required the said P. 
vines. Q. to pay to the defendant or order dollars, days after the 
ne date (or sight) thereof and then and there delivered the same to the de- 
fendant, and the said defendant then and there indorsed the said bill 
to the plaintifi, (or to R. S., and the said R. S. then and there in- 
dorsed the same to the plaintiff,) and the same was then and there 
presented to the said P. Q. for acceptance, and the said P. Q. then 
and there refused to accept the same ; of all which the defendant then 
and there had due notice. 

If the declaration be against any party to the bill, except the 
drawee or acceptor, and the bill be payable at any time after date, 
and the action not brought till the time is expired, it will be neces- 
sary to insert, as in declarations on promissory notes, immediately 
after the words denoting the time for payment, the following words, 
viz: which period has now elapsed ; and instead of averring that the 
bill was presented to the drawee for acceptance, and that he refused 
to accept the same, to allege that the drawee (naming him), did not 
pay the said bill, although the same was there presented to him on 
the day when it became due. nd if the declaration be against any 
party, except the drawee or acceptor, and the bill be payable at any 
time after sight, it will be necessary to insert after the words denot- 
ing the time appointed for payment, the following words, viz: and 
the said drawee (naming him,) then and there saw and accepted the 
same, and the said period has now elapsed, and instead of alleg- 
ing that the bill was presented for acceptance, and refused, to allege 
that the drawee (naming him,) did not pay the said bill, although the 
same was presented to him on the day when it became due. 

If the bill or note be payable at sight, the form of the declaration 
must be varied so as to suit the case, which may be easily done. 
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Declarations on foreign bills may be drawn according to the prin- 
ciples of these forms, with the necessary variations. 


COMMON COUNTS. 


Whereas, the defendant, on was indebted to the plaintiff 
dollars for the price and value of goods then and there bargain- 
ed (or sold,) and sold (or delivered,) by the plaintiff to the defendant 
at his request. 

And in dollars for the price and value of work then and there 
done, and materials for the same, provided by the plaintiff for the 
defendant, at his request. 

And in dollars for money then and there lent by the plain- 
tiff to the defendant, at his request. 

And in dollars for money then and there paid by the plaintiff 
for the use of the defendant, at his request. 

And in dollars for money then and there received by the de- 
fendant for the use of the plaintiff. 

And in dollars for money found to be due from the defendant 
to the plaintiff, upon an account then and there stated between them. 

And whereas the defendant afterwards, on, &c. and in considera- 
tion of the premises respectively, then aud there promised to pay the 
said several moneys respectively to the plaintiff on request; yet he 
hath diregarded his promises and hath not paid any of the said mo- 
neys, or any part thereof; to the plaintiff’s damages of dollars, 
and thereupon he brings suit, &c. 

If the declaration contains one or more counts against the maker 
of a note, or acceptor of a bill of exchange, it will be proper to 
place them first in the declaration, and then in the general conclu- 
sion to say, promised to pay the said last mentioned several moneys 
respectively. 

5. In actions on policies of insurance, the interest of the assured 


























may be averred thus: “’That A. B. C. and D. (or some or one of 


them), were or was interested, &c.” And it may also be averred, 
“that the insurance was made for the use and benefit, and on account 
of the person or persons so interested.” 

6. In actions of tresspass quare clausum fregit, the close or place 
in which, &c. must be designated in the declaration by name or 
abuttals, or other description, in failure whereof, the defendant may 
demur especially. 

7. The entry of pledges to prosecute at the conclusion of the 
declaration, shall be discontinued. 


ITI—DEMURRERS. 


1. In any demurrer, before it is signed by counsel, some matter of 
law intended to be argued, shall be stated, and if any demurrer shall 
be filed without such statement, or with a frivolous statement, it may 
be set aside as irregular, by the court: Provided, that the party de- 
murring may, at the time of the argument, insist upon any further 
matters of law, of which notice shall have been given to the Court 
in the usual way. 
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2. The form of the demurrer shall be as follows :—“ The said 
defendant, by , his attorney, or in person, &c. (or plaintiff, 
says that the declaration (or plea) is not sufficient in law,”—show- 
ing the special cause of demurrer, if. any. 

3. The form of a joinder in demurrer, shall be as follows: “ The 
said plaintiff (or defendant) says that the decilaration (or plea, &c.) 
is sufficient in law.” 

4. To a joinder in demurrer, no signature of counsel shall be ne-., 
cessary. 


IV—PLEAS AND SUBSEQUENT PLEADINGS. 





1.—GENERALLY. 


1. The defendant shall cause his pleas to be filed sixty days be- 
fore the first day of the trial term, and in case such plea, or any sub- 
sequent plea, requires a replication thereto, the opposite party shall 
be allowed thirty days to reply; and the other issues shall be made 
up before the cause is called for trial ; and when a case is called up- 
on the trial docket, if either party is in default by reason of not 
pleading, or answering any pleading which he was bound to answer, 
the opposite party may obtain such judgment or order as may be 
appropriate in such default. 

2. A defendant shall be allowed the same time for pleading after 
the delivery of particulars under an order of the court, which he 
had at the return of the summons. 

2. The defendant shall not be at liberty to waive his plea without 
leave of the Court or a Judge. 

4. No plea in abatement for the nonjoinder of any person as a 
defendant, shall be allowed, unless it shall be stated in such plea, 
that such person is resident within the jurisdiction of the court, and 
unless the place of residence of such person shall be stated with 
convenient certainty, in an affidavit verifying the same. 

5. To any plea in abatement for nonjoinder of another person, 
the plaintiff may reply that such person has been discharged by 
bankruptcy and certificate. 

6. No plea in abatement for a misnomer shall be allowed in any 
personal action, but in such case the defendant shall be at liberty to 
cause the declaration to be amended at the cests of the plaintiff, by 
inserting the right name, upon an order of the Court, or Judge, 
founded on an affidavit of the right name ; and in case such appli- 
cation shall be discharged, the cost of the same shall be paid by the 
party applying. 

7. No formal defence shall be required in a plea, and it shall com- 
mence as follows :—* The said defendant by his attorney, (or 
in person,) says that”— 

8. No protestation shall hereafter be necessary in any pleading ; 
but either party shall be entitled to the same advantage in that or 
other actions, as if a protestation had been made. 

9. In a plea or subsequent pleading, intended to be pleaded in bar 
of the whole action generally, it shall not be necessary to use any 
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allegation of aclionem non, orto the like effect, or any prayer of 
judgment ; nor shall it be necessary in any replication or subsequent 
pleading intended to be pleaded in maintenance of the whole action, 
to use any allegation of “ precludi non,” or to the like effect, or any 
prayer of judgment; and all pleas, replications, and subsequent 
pleadings, pleaded without such formal parts aforesaid, shall be taken, 
unless otherwise expressed, as pleaded respectively in bar of the 
whole action, or in maintenance of the whole action ; provided, that 
nothing herein contained shall extend to cases wherein estoppel is 
pleaded. 

10. All special traverses, or traverses with an inducement of af- 
firmative matter, shal] conclude to the country: Provided, that this 
regulation shall not preclude the opposite party from pleading over 
to the inducement when the traverse is immaterial. 

11. When money is paid into court, such payment shall be plead- 
in all cases, and as near as may be in the following form mutatis 
mutandis :— 





C. D. The defendant, by his attorney, (or in per- 
ats. son, &c.) says that the plaintiff ought not further to 

A. B. maintain his action, because the defendant now brings 
into court the sum of ———— dollars, ready to be paid to the plaintiff; 


and the defendant further says, that the plaintiff has not sustained 
damages, (or in actions of debt, that he is not indebted to the plain- 
tiff) toa greater amount than the said sum, &c., in respect of the 
cause of action in the declaration mentioned, and this he is ready to 
verify—wherefore he prays judgment if the plaintiff ought further to 
maintain his action. 

12. In all cases in which a plea puis darrien continuance is now 
by law pleadable, the same defence may be pleaded with an allega- 
tion that the matter arose after the last pleading. 

13. The plaintiff, afier the delivery of a plea of payment of money 
into court, shall be at liberty to reply to the same by accepting the 
sum so paid into court in full satisfaction and discharge of the cause 
of action in respect of which it has been paid in; or the plaintiff 
may reply that he has sustained damages, (or that the defendant is 
indebted to him, as the case may be,) to a greater amount than the 
said sum, and in the event of an issue thereon being found for the 
defendant, the defendant shall be entitled to judgment and his costs 
of suit. 

14. When the defendant shall plead a plea of judgment recovered, 
he shall in such plea, state the date of such judgment, and the book 
and the page on which such proceedings are entered, and in default 
of his so doing, the plaintiff shall be at liberty to sign judgment as 
for want of a plea; and in case the same be falsely stated by the 
defendant, the plaintiff, on producing a certificate from the proper 
officer or person having the custody of the records or proceedings of 
the court where such judgment is alleged to have been. recovered, 
that there is no such record or entry of a judgment, as therein stat- 
ed, shall be at liberty to sign judgment as for want of a plea, by 
leave of the court. 
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PLEADINGS. 
Il—1IN PARTICULAR ACTIONS. 
1.—Assumpsit. 


1. In all actions of assumpsit, except on bills of exchange and 
promissory notes, the plea of non-assumpsit shall operate only as a 
denial in fact of the express contract or promise alledged, or of the 
matters of fact from which the contract or promise alleged, may be 
implied by law. 

Ex. gr., In an action on a warranty, the plea will operate asa 
denial of the fact of a warranty having been given upon the alleged 
consideration, but not of the breach; in an action ona policy of 
insurance, of the subscription to the alledged policy by the defend- 
ant, but not of the interest, of the commencement of the risk, of the 
loss, or of the alleged compliance with the warranties. 

In actions against carriers and other bailees, for not delivering, or 
not keeping goods safe, or not returning them on request, and in ac- 
tions against agents for not accounting, the plea will operate as a 
denial of any express contract to the effect alleged in the declara- 
tion, and of such bailment or employment as would raise a promise 
in law to the effect alleged, but not of the breach. 

In actions of indebitalus qssumpsit for goods sold and delivered, 
the plea of non-assumpsit will operate as a denial of the sale and 
delivery in point of fact; in the like action for money had and re- 
ceived, it will operate as a denial both of the receipt of the money 
and the existence of those facts which make such receipt by the de- 
fendant a receipt to the use of the plaintiff. 

2. Inall actions upon bills of exchange and promissory notes, the 
plea of non-assumpsit shall be inadmissible. In such actions, there. 
fore, a plea in denial must traverse some matter of fact—ex. gr., the 
drawing, or making, or endorsing, or accepting, or presenting, or 
notice of dishonor of the bill or note. 

3. In every species of assumpsit, all matters in confession and 
avoidance, including not only those by way of discharge, but those 
which show the transaction to be either void or voidable in point of 
law, onthe ground of fraud or otherwise, shall be specially pleaded : 
ex. gr: infancy, coverture, release, payment, performance, illegality 
of consideration either by statute or common law, drawing, indors- 
ing, accepting, &c., bills or notes by way of accommodation, set-off, 
mutual credit, unseaworthiness, misrepresentation, deviation, and 
various other defences, must be pleaded. 


2—In Covenant and Debt. 


1. In debt on specialty or covenant, the plea of non est factum 
shall operate as a denial of the execution of the deed in point of 
fact only, and all other defences shall be specially pleaded, includ- 
ing matters which make the deed absolutely void, as well as those 
which make it voidable. 

2. The plea of nil dedet shall not be allowed in any action. 
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3. In actions of debt on simple contract, other than on bills of 
exchange and promissory notes, the defendant may plead that “he 
never was indebted in manner and form as in the declaration alleg- 
ed,” and such plea shall have the same operation as the plea of non 
assumpsit in indebitatus assumpsit; and all matters in confession 
and avoidance shall be pleaded specially as above directed in actions 
of assumpsit. 

4. In other actions of debt in which the plea of nil debet has been 
hitherto allowed, including those on bills of exchange and promis- 
sory notes, the defendant shall deny specially some matter of fact 
alleged in the declaration, or plead specially some inatter in confes- 
sion and avoidance. 


3.—Detinue. 


The plea of non detinet shall operate as a denial of the detention 
of the goods by the defendant; but not of the plaintiff's property 
therein, and no other defence than such denial shall be admissible 
under that pleas 


4.—In Case. 


1. In actions on the case, the plea of not guilty shall operate only 
as a denial of the breach of duty, or wrongful act alleged to have 
been committed by the defendant, and not of the facts stated in the 
inducement, and no other defence than such denial shall be admis- 
sible under that plea: All other pleas in denial shall take issue on 
some particular fact alleged in the declaration. In an action on the 
case for a nuisance to the occupation of a house by carrying vn an 
offensive trade, the plea of not guilty will operate as a denial that 
the defendant carried on the alleged trade in such a way as to be a 
nuisance to the occupation of the house, and will not operate as a 
denial of the plaintiff's occupation of the house. 

In an action on the case for obstructing the plaintifi’s right of 
way, such plea will operate as a denial of the obstruction only, and 
not of the plaintiff’s right of way: In an action for converting the 
plaintifi’s goods, the conversion only, and not the plaintiff’s title to 
the goods. 

In an action of slander of the plaintiff in his office, profession, or 
trade, the plea of not guilty will operate precisely to the same extent 
as at present, in denial of speaking the words, or of speaking them 
maliciously, and in the sense imputed, and with reference to the 
plaintiff’s office, profession or trade, but it will not operate as a de- 


‘nial of the fact of the plaintiff’s holding the office or being of the 


profession or trade alleged. 

In this form of action against a carrier, the plea of not guilty will 
operate as a denial of the loss or damage, but not of the receipt of 
the goods by the defendant as a carrier for hire, or for the purpose 
for which they were received. 

2. All matters in confession and avoidance shall be pleaded spe- 
cially as in actions of assumpsit. 
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5.— Trespass. 


1, In actions of trespass guare clausum fregit, the plea of not 
guilty shall operate asa denial that the defendant committed the 
trespass alleged in the place mentioned, but not as a denial of the 
plaintifi’s possession, or of his right of possession of that place, which 
if intended to be denied, must be traversed specially. 

2. In actions of trespass de bonis asportatis, the plea of not guilty 
shall operate as a denial of defendant having committed the trespass 
alleged by taking or damaging the goods mentioned, but not of ‘the 
plaintiff's property therein. 





V—GENERAL RULES. 


1. All issues must be made up by the time the cases are called 
for trial. 

2. Objections to the interrogatories, or to the form in which they 
are conceived, must be assigned in writing before the depositions are 
taken. 

3. Objections to the execution of the commission for taking inter- 
rogatories, or to the manner in which depositions are taken, shall 
be made and disposed of before the parties go to trial. 

4.. Depositions returned to the clerk’s office may be opened at all 
times by consent of parties, or order of court, or a Judge thereof. 

5. When documentary evidence is introduced in a cause, it shall 
be filed with the clerk, and considered in the custody of the court, 
and not to be withdrawn except by their leave. 

6. Whena case is called in its order, the same must be tried, 
continued, or dismissed ; but by consent, the cause may be placed at 
the foot of the docket, to be again called, if there be time for the 
second calling of the docket. 

7. That a party applying for a continuance, shall state fully and 
clearly, all the facts, which he conceives may entitle him in law to 
such continuance, which shall be sworn to. 

8. In cases of application for a continuance, the party dpplying 
shall have his affidavit ready on the calling of the case. 

9. The plaintiff may at any time discontinue his cause in the 
clerk’s office, by paying costs and entering a written discontinuance 
thereof. 

10. The plaintiff shall in no case be compelled to submit to a 
nonsuit, but if he desire to do so, he must do it before the jury re- 
tire. 

11, Amendments affecting the merits of a cause, may be ordered 
at the discretion of the court, on such terms as they may think proper 
to impose. 

12. Only one counsel on each side shall conduct the examination 
of witnesses, except by permission of the court. 

13. Motions required by law or by these rules, shal] be in writing, 
and due notice given to the opposite party. 

14. No motion for a new trial shall be made, unless in writing, 
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and reasonable notice to the opposite party, with a statement of the 
grounds for the motion. 

15. Bills of exceptions shall be made up and signed during the 
term of the court, unless by special order, further time is allowed. 

16. The clerk shall keep a bench and bar docket, with the cases 
arranged under their appropriate heads, and also a motion docket. 

17. The right of concluding a criminal case belongs to thé soli- 
citor, but may be delegated to other counsel. 

18. No wager of law shall be allowed, 

19. An action of debt on simple contract shall be maintainable 
by any executor or administrator. 

20. The rules of practice in the Courts of Equity of the United 
States, as prescribed by the Supreme court of the United States, 
shall be rules for the practice of the courts in this State, when exer- 
cising equity jurisdiction. 

21. When any nolle prosequi shall hav2 been entered upon any 

count, or as to part of any declaration, the defendant shall be enti- 
tled to, and have judgment for, and recover his reasonable costs in 
that behalf. 
- 22. In all actions by and against executors or administrators, or 
persons authorised by statute to sue or be sued as nominal parties, 
the character in which the plaintiff or defendant is stated on the 
record to sue or be sued, shall not in any case be considered as in 
issue, unless specially denied. 

23. Either party, after plea pleaded, and a reasonable time before 
trial, may give notice to the other in the form hereto annexed, 
marked A, to the like effect, of his intention to adduce in evidence 
certain written or printed documents, and unless the adverse party 
shall consent by indorsement on such notice, within forty-eight hours, 
to make the admission specified, the party requiring such admission 
may call on the party required, by summons, to show cause before a 
Judge, why he should not consent to such admission, or, in case of 
refusal, be subject to pay the costs of proof; and unless the party 
required shall expressly consent to make such admission, the Judge 
shall, if he think the application reasonable, make an order, that the 





[A.] 
FORM OF NOTICE REFERRED TO. 








In THE CracuiT CourT oF A. B. 
County. vs. 
c.. DB. 


TAxeE notice that the plaintiff (or defendant) in this cause, proposes to ad- 
duce in evidence, the several documents hereunder specified, and that the 
same may be inspected by the defendant (or plaintiff,) his attorney or agent, at 
on , between the hours of , and that the defendant (or plaintiff,) 
will be required to admit that such of said documents, as are specified to be 
originals, were respectively written, signed or executed, as they purport re- 
spectively to have been; that such as are specified as copies, are true copies ; 
and such documents as are stated to have been served, sent or delivered, 
were so served, sent or delivered, respectively, saving all just exceptions to 
the admissibility of all such documents as evidence in this cause. 

Dated, &c, G. H. Attorney for plaintiff (or defendant.) 
To E. F. Attorney, or Agent, for defendant (or plaintiff.) 

3 
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costs of proving any document specified in the notice, which shall 
be proved at the trial to the satisfaction of the Judge, certified by 
his indorsement thereon, shall be paid by the party so required, 
whatever may be the result of the cause: Provided, that if the 
Judge shall think the application unreasonable, he shall indorse the 
symmons accordingly: Provided also, that the Judge may give such 
time for inquiry or examination of the documents intended to be 
offered in evidence, and give such directions for inspection and ex- 
amination, and impose such terms upon the party requiring the ad- 
mission, as he shall think fit. 

If the party required shall consent to the admission, the Judge 
shall order the same to be made. 

No costs of proving any written or printed document shall be 
allowed to any party who shall have adduced the same in evidence 
on any trial, unless he shall have given such notice as aforesaid, and 
the adverse party shall have refused or neglected to make such ad- 
mission, or the Judge shall have indorsed upon the summons that he 
does not think it reasonable to require it. 

A Judge may make such order as he may think fit respecting the 
costs of the application, and.the costs of the production and inspec- 
tion, and in the absence of a special order, the same shall be costs 
in the cause. 

24. Upon the trial, where there is more than one count, plea, 
avowry, or cognizance, upon the record, and the party pleading fails 
to establish a distinct subject matter of complaint in respect of each 
count, or some distinct ground of answer or defence in respect of 
each plea, avowry, or cognizance, a verdict and judgment shall pass 
against him upon each count, plea, avowry, or cognizance, which 
he shall have so failed to establish, and he shall be liable to the 
other party for all the costs occasioned by such count, plea, avowry, 
or cognizance, including those of the evidence, as well as those of 
the pleading. 

25. No costs shall be allowed’ on taxation to a plaintiff upon any 
counts or issues, upon which he has not succeeded, and the costs of 
all issues found for the defendant shall be deducted from the plain. 
tiff’s costs. 

26. In all cases in which any particular number of days not ez- 
pressed to be clear days, is prescribed by the rules or practice of the 
courts, the same shall be reckoned exclusively of the first day, and 
inclusively of the last day, unless the last day shall happen to fall 
on a Sunday, (“Christmas day, Good Friday, or a day appointed 
for a public fast or thanksgiving,”) in which case the time shall be 
reckoned exclusively of that day also. 
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Cuartes D. Stewart, vs. THomas Preston, Jr. 


Tue Act of the General Assembly, “that all cases now pending in said Court 
of Appeals, shall be transferred to said Supreme Court, and tried and deci- 
ded therein and thereby, except cases cognizable by the Federal Courts” is 
imperative, and there is no cause for questioning the power of the Genera! 


Assembly to pass sucha law. 

An appeal suspends the judgment until some Superior Tribunal makesa right- 
ful disposition of the case. 

The laws of the United States, do not provide for the transfer by ap- 
peal or Writ of Error of a judgment rendered by the Superior Coyrt of a 
Territory, to a District or Circuit Court, or to the Supreme Court of the 
United States. 


This case having been docketed, and being called, Appellee by his 
Attorney, made and filed the following motion to dismiss the same, 
which fully sets forth the facts: 


And now on this 6th January, 1846, om the calling of this case, 
comes Thomas H. Hagner, an Attorney of this Court, and gives the 
Court here to understand and be informed, that the cause now plac- 
ed upon the Docket of this Court, was heretofore, on the 31st Decem- 
her, 1844, docketed in the Court of Appeals of the Territory of 
Florida, being an appeal to that Court, from Gadsden Superior 
Court. That on the 14th January, 1845, the cause was argued 
and submitted to said Court of Appeals, and that afterwards on the 
8th February, 1845, the said Court of Appeals announced that it 
would hold the same under advisement, and the said Court adjourned 
with said case in that posture—and now he moves to dismiss the 
cause from this Court : 

Ist. Because it has no rightful place here, and this Court has no 
jurisdiction of the same, the said cause coming here neither by Writ 
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of Error, nor Appeal, nor by agreement of parties; the agreement of 
appeal being to the Court of Appeals. 

2d. Because the cause has not been legally transferred to this 
Court, from the Court of Appeals,nor has any mode been ordained by 
competent authority, whereby said cause has a day in this Court. 

3d. Because the Judgment of Gadsden Superior Court, is final un 
til reversed by thé proper Appellate Tribunal to which the cause 
was by consent of parties transferred, and to which an appeal lay by 
the laws of the United States. 

4th. Because this Court has appellate jurisdiction only over those 
inferior Courts, which the Constitution of the State of Florida hath 
established, and which compose with it, the Judiciary powers of the 
State. 


T. H. Hacner, for Appellee, said : 

It would be necessary to take a view of the constitution of the late 
Superior Courts, and of the Court of Appeals of the Territory of Flo- 
rida; and also of the effect of the formation of State Government 
upon those tribunals, in order to present the questions involved in 
this motion. , 

The whole system of government established by the United States 
over the Territory of Florida, owed its existence to the constitutional 
power of Congress, “ to dispose of, and make all needful rules and 
* regulations, respecting the Territory and other property belonging 
“to the United States,” and the Judiciary established as part of that 
system, “are not Constitutional Courts, but are Legislative Courts, 
“ created in virtue of the general right of sovereignty, which exists in 
“the Government of the United States.” Again, “the jurisdiction 
‘ with which they are invested, is conferred by Congress, in the ex- 
“ecution of those general powers which that body possesses over the 
“ Territories of the United States.” By C. J. Marshall—Am. Ins. 
Co. vs. Canter. 1 Peters’ S. C. Rep. 546. 

The several acts of Congress, therefore, organizing the Territo- 
rial government in Florida, were but the repeated exercise of Con- 
stitutional power, of the general right of sovereignty ; and though 
expressed merely by legislative enactment, was a legitimate govern- 
ment, which Congress alone was competent to organize, and which 
owed its duration, as well as its existence, to the continuance of the 
same constitutional power in Congress. 

The Judicial power was “vested in two Superior Courts, (after- 
‘* wards increased in number,) and in such Inferior Courts, and Jus- 
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“tices of the Peace, as the Legislative Council ofthe Territory might 
*‘ from time totime establish.” And writs of Error and Appeal were 
at first allowed, immediately, to the Supreme Court of the U. S. 
Afterwards, by act of Congress, approved 26 May, 1824, the Court 
of Appeals was established, to which Appeals and Writs of Error 
were required to be made in the first instance; thence causes might 
be removed by like process to the Supreme Court of the U. S.— 
The judgments of the Superior Courts, both before and after that 
change, however, were complete and final, until reversed by the ap- 
pellate tribunal constituted by the same power to which the Courts 
of original jurisdiction owed their existence, and forming with them 
an entire system. 

The State of Florida was admitted into the Union on 3d March. 
1845. No provision was made by Congress for the transfer, either 
to the State Courts, or to the District Courts of the United States, of 
the causes pending at the date of the admission ; and the question 
arises: What was the consequence upon causes pending in the lute 
Court of Appeals, of the act of admission? Did the causes then 
pending upon appeal abate? And do the original judgments stand 
as if no Appeal or Writ of Error had been sued out? Or are the 
State Courts competent to take up and decide pending causes ? 

It is clear that the admission of Florida into the Union at once de- 
prived those Legislative Courts, established by Congress, of all vital 
energy,as such—for the general right of sovereignty which gave them 
birth, was gone, and the power of Congress over this soil, as Terri- 
tory of the United States, became at once, “ among the things that 
were.” True, these Courts still existed as State Courts ad interim. 
by force of their adoption by the State Constitution ; but they com- 
menced by new tenure—they formed an entire system—not united 
to the new—not consolidated with the old, but adopted for the time 
for the convenience of the State—a provisional arrangement. ‘T'o 
co all this, the power of the State of Florida was undoubtedly suffi. 
cient. But when the Schedule and Ordinance, declaring that, “all 
“actions at law, or suits in Chancery, or any proceeding pending, or 
“‘which may be pending in any Court of the Territory of Florida. 
“ may be commenced in, or transferred to such Court of the State as 
‘may have jurisdiction of the subject matter thereof,” is held to de- 
mand, in the absence of any Legislative action by Congress, and of 
all consent between parties litigant, that the State tribunals shall take 
the place of the Superior Courts, and of the Court of Appeals, I in- 
sist that this is a wrong construction of the Schedule, or else that the 
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State has no such power to confer this jurisdiction. All pending ac- 
tions or proceedings “ may be commenced in or transferred to,” &c. 
Why this alternative expression? Why not transfer all pending ac- 
tions? Why are some pending proceedings to be commenced in 
the State Courts, while others are transferred to those tribunals? 
Clearly, because where the parties consent, they may be transferred 
as they are—without consent, must be commenced anew. Other 
interpretation involves the constitutional objection which I shal! pro- 
ceed to enforce. 

I deny the authority of the State Government to transfer pending 
causes to her Courts! There is no affinity nor affiliation between 
the Legislative Courts, established by Congress, and the Courts es- 
tablished and ordained by the State Constitution. Different in origin 
—different in jurisdiction—different in their powers and capacities— 
subject to revision by different tribunals. They form parts of entire 
different systems of government, constituted by different authority. 
The one was temporary—the other perpetual—the one must end 
when the other begins. How can they coalesce? From the Court 
ot Appeals, a writ of error or appeal lay, in all cases of sufficient 
mere numerical amount, fo the Supreme Court of the United States : 
from the Supreme Court of the State, questions of principle, cr some 
constitutional provision, alone can warrant the supervision of the 
Federal Judiciary. The defendant had consented to the appeal 
without security, which should take this cause to that Court, whence 
an appeal lay tothe Supreme Court of the U. S. If his case is re 
vised here, he must submit to the sentence of this Court as a Court 
of last resort—to the judgment of a Court not in existence at the pe- 
riod of his consent, and foreign to the whole system, under which the 
judgment in his favor was rendered—of a Court not bound, as was the 
Court of Appeals, by the decisions of the appellate tribunal, but a 
State Court, with power to declare the law as a Court of last resort. 
Surely no fair construction of that consent, can lead to consequences 
such as these. 

If it be contended that the State Constitution has been approved 
by Congress, and that thus this Ordinance may be said to be the act 
of the National Legislature, we say that Congress has not passed 
upon the subject. In the preamble to the act for the admission of 
Florida into the Union, will be seen the extent of its action. It de- 
clared that the people of Florida did, by their delegates, on the 11th 
January, 1839, form for themselves a Constitution, which said Con- 
stitution ts Republican. This is all Congress has done. and this is 
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all it had power to do, in passing upon that instrument. New States 
may be admitted into the Union, and the United States guarantees to 
every State a Republican form of government—and under these pro- 
visions of the Constitution, the action of Congress was had. The 
act of admission into the Union cannot supply the place of such legis- 
lation by Congress, if any were necessary, to prevent the abatement 
of causes, or to authorize their transfer te State Courts. In the case 
of Bermudez vs. Ibanez—3d Martin’s Louisiana Rep. 2—the ques- 
tion was submitted to the decision of the Supreme Court of that 
State, whether there existed a right of appeal from a judgment of the 
Superior Court of the Territory, rendered since the adoption of the 
Constitution, and while the Court was acting as a State Court. The 
Court say: “The Superior Court of the late Territory of Orleans 
“‘was vested with original and appellate jurisdiction. Such were 
‘the duties it exercised—such were its powers, That, therefore, 
‘‘ must be the jurisdiction in which it was continued, for it cannot be 
“ pretended that its judgments have become subject to an appeal, 
‘‘ without admitting that there has been an innovation, and a change 
“in that branch of the former government—that is to say, without 
“ admitting that which is expressly provided against by the Schedule. 
“ But it has been contended that the right of appeal to the Supreme 
“ Court being secured to the citizen since the day on which the Con- 
“ stitution was approved by Congress, all the judgments rendered 
“since that time must be subject to it. ‘This appears to the Court 
“to be a forced construction of the 2d sec. of the 4thart. The 
“ right of appeal, no doubt, was guarantied by the Constitution, but 
“when was it to take effect? Which were the tribunals over whose 
“decision the Supreme Court was to exercise the appellate jurisdic- 
“ tion assigned to it by the Constitution? Undoubtedly those inferior 
** Courts which the Constitution directed to be established, and 
“which composed with it the Judiciary powers of the State. The 
* Superior Court was no part of that system—it had no concern with 
“*it—its authority under the Schedule was a continuation of its former 
“ jurisdiction—it was independent of the future authorities, and its 
“ judgments must stand as irrevocable as they were under the Ter- 
“ ritorial Government.” 

True it is, that no appeal had been provided by Congress, from the 
Judgment of the Superior Court, but can this vary the case? Can 
this ward off the force of the argument? Was not the State power- 
less to graft upon the provisional system thus adopted, appellate juris- 
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diction? Do not the Court declare that system must be continued as 
before? Must not the State take it as she finds it? Must not the 
judgments of the Superior Courts, stand as irrevocable as they were 
under the Territorial Government !. reversible only by the Appellate 
Tribunals, to which those Courts were amenable? Were they not 
independent of future authorities? Surely when our Court of Ap- 
peals was done away, then the judgments of the Superior Courts were 
as final and irrevocable as those of the Superior Court of Louisiana— 
as irrevocable as if no appeal had ever been allowed—as though an 
Appellate Tribunal in the Territory, had never been established, they 
stood then as they stood prior to 1824, and the State Government 
was quite as powerless to turn the causes into a new channel, as they 
would have been to destroy the judgments already rendered by an 
edict of the Constitution. 

The case from Louisiana isin fact stronger than the case at bar ; 
the decision there appealed from, was made by the Superior Court, 
while a State Court, adopted by the Constitution ; here the judgment 
was rendered long before the admission into the Union, and before 
the Constitution of Florida had been called into life. 

I have shown that the Courts of the Territory were Legislative 
Courts ; as Legislative Courts created by written law, their jurisdic- 
tion is defined by written law and cannot be transcended. Exparte, 
Bollman and Swartout, 4 Cranch, 93. 

Can that jurisdiction done away in the Court itself, be taken up 
and exercised by a State Tribunal, established by a different govern- 
ment, and called into existence only when the former has expired? 
The admission into the Union was a virtual repeal of the act creat- 
ing those Legislative Courts, and it is a repeal without any saving of 
proceedings commenced and pending before it. In such case the 
whole power and authority cease, and the Court cannot proceed with 
what may have beencommenced. 6 Pickering, 501. 

If those Legislative Courts, the Courts of the Territory, could not 
proceed to finish what was before them, can it be that the State Con- 
stitution or State law, can eke out the expired jurisdiction, can sup- 
ply omitted Legislation of Congress, can add the saving of proceed- 
ings commenced and pending? Indeed not only so, but can create 
and establish another tribunal, who shall commence where the Le- 
gislative Courts established by Congress left off, and carry on the pro- 
ceedings in a tribunal foreign to the jurisdiction which commenced 
them. 
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The consequence which I insist followed this admission into the 
Union, is no novel principle—the abatement of proceeeding pending, 
unless saved by competent provision of a competent Legislation. It 
is a familiar principle that when an act of parliament is repealed, it 
must be considered, except as to transactions passed and closed, as if 
it had never existed. Prosecutions are thus oftentimes brought to a 
sudden end—condemnations of prize rightful when made reversed 
by the appellate tribunal—the discharge of bankrupts who had com- 
plied with all the requirements of the statute, refused because of the 
repeal of the statute ; and no proceedings whatever can be pursued 
under a repealed statute, though begun before the repeal, unless such 
proceedings are authorized under a special clause in the repealing 
act. 1 Wash., C. C. R. 84. 4 Dallas R. 372. 

So where the amendment to the Constitution of the United States 
was adopted, providing that the Judicial power of the United States, 
should not be construed to extend to suits against one of the States 
by citizens of another State, or by citizens or subjects of any foreign 
State, the Supreme Court of the United States unanimously decided, 
that no jurisdiction could be exercised in such suits against a State, 
though they had been previously brought, and were depending when 
the amendment was adopted. Hollingsworth vs. Virginia ; 3 Dal- 
las’ Rep. 378. 

What was the principle of this decision? clearly that from the 
moment the power to sue a State was annulled and revoked, the 
power ceased to be a part of the Constitution—not existing there, the 
source of its origin, it could be found no where else ; bearing in 
mind then that “ the jurisdiction of the Court of Appeals was confer- 
red by Congress,” in virtue of the general right of sovereignty, 
which is now clearly gone, how can this case be proceeded in, under a 
jurisdiction not conferred by Congress ? The State Government is in- 
competent to confer it. The appellate tribunal being done away the 
cause cannot rightly be proceeded in—the original judgment must 
stand—there is no appellate tribunal to review it. 


S. W. Carmack for Appellant. 


BaLTzELL, Justice, delivered the opinion of the Court : 


This is a case from the docket of the late Court of Appeals of the 
Territory, having been transferred by act of the Legislature to the 
docket of this Court. 

A motion is made to dismiss, on the ground that the appeal having 
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been taken to that Court, this Court being a Court of the State, has 
no jurisdiction to dispose of it. 

A question to the jurisdiction is at all times a delicate one, and 
would have influenced the Court to pause and hesitate, before assum- 
ing it in this case, ifthe power had been atall doubtful. But we see 
no room to question the jurisdiction. The act of the Legislature of 
the State, organizing the Supreme Court, is imperative, “ that all 
“cases now pending in said Court of Appeals, shall be transferred 
“to said Supreme Court, and tried, and decided therein, and thereby, 
“except cases cognizable by the Federal Courts.” Acts 1845, p. 
14, sec. 14. 

We see no cause for questioning the power of the Legislature to 
pass this law, and none has been alleged in argument. There was 
obviously a necessity for it, from the fact that cases appealed from, 
must be disposed of by some tribunal, and who so appropriate as the 

jurisdiction, under the new organization, taking the place of, and sub- 
stituted for the old one. We donot concur in the opinion of coun- 
sel, that if this Court does not take jurisdiction, the judgment of the 
Court below is revived; on the contrary, we strongly incline to the 
opinion that the appeal suspends the judgment, until some superior 
tribunal makes a rightful disposition of the case. 

But the question occurs, is this case exempt from the jurisdiction 
of the Court, by being cognizable in the Federal Court. If so, it 
must be in a Circuit Court of the U. S. or a District Court having 
Circuit Court powers, vested with appellate jurisdiction. The law 
of Congress on the subject provides, “ That final decrees and judg- 
“ments in civil cases in a District Court, when the matter in dispute 
“exceeds the sum or value of $50, may be re-examined and reversed 
“or affirmed in a Circuit Court on a writ of error,” &c. Story’s 
laws, 60. 

Does an appeal lie tothe Supreme Court of the United States ? 
The act of Congress provides, “ That final judgments and decrees in 
“civil actions and suits in Equity in a Circuit Court, brought there 
“by original process, or removal there from Courts of the several 
“ States, or by appeal froma District Court, when the matter in dis- 
“ pute exceeds $2000, may be re-examined and reversed or affirmed 
“in the Supreme Court.” Story, 61. 

But it is alleged that th~ citizenship of the party, or alienage, in 
same of the cases pending before the Court, creates a difference in 
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favor of the application. The laws of Congress referring to the 
subject, contain the following provisions : 

“The Circuit Courts shall have original cognizance concurrent 
“ with the Courts of the several States, of all suits of a civil nature at 
“common law or in equity, where the matter in dispute exclusive 
‘‘of costs, exceeds the value of $500, and the United States are 
“ plaintiffs or petitioners, or an alien is a party, or the suit is between 
“a citizen of the State where the suit is brought and a citizen of an- 
“other State.” Story,57.° 

“ That if a suit be commenced in any State Court against an alien, 
“or by a citizen of the State in which the suit is brought against 
‘the citizen of another State, the matter in dispute exceeding five 
“hundred dollars, and the defendant shall, at the time of entering 
“his appearance in such State Court, file his petition for the re- 
‘‘ moval of the cause for trial into the next Circuit Court, on giving 
** bail, &c. ; the cause shall there proceed as if brought by original 
“ process.” Story, 58. 

These two provisions are inapplicable to the case of an appeal 
from another tribunal, and were designed for suits in their original 
institution, and before judgment. 

None of these laws of the U. S. nor any others we have been 
able to find, provide for the transfer by appeal or writ of error of a 
judgment rendered by the Superior Court of a Territory to a District 
or Circuit Court, or to the Supreme Court of the United States. 

The case then must be tried by this Court, or not tried at all. 
Were it a case of admiralty, or other case exclusively cognizable by 
the United States Courts, the Court would at once make the transfer, 
as has been already done in cases on the docket ; but it is not of this 
character—on the contrary, being a case for the recovery of money, 
and within the ordinary common law jurisdiction of Courts, it is 
clearly within the appellate jurisdiction of this Court. 

For these reasons, we think the case is rightfully before the Court, 
and the motion is therefore overruled. 


Per Curiam. Motion overruled. 
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Cuartes D. Srewart, vs. Tuomas Preston, Jr. 


A mortgage, by A to indemnify his endorser B, from loss or damage in conse- 
quence of his endorsement, and stipulating that if A shall fail in payment 
of said Note, and suffer the same to be protested or remain over due, in 
whosoever hands the same may be found, then that B, on making affidavit of 
such non-payment and the amount, may foreclose, &c.; and which mort- 
gage was afterwards transferred by B, ‘‘ without recourse” to C, the endor- 
see of the note by B, also ** without recourse’—held that the mortgage is 
valid in the hands of C, and may be foreclosed by him, and the mortgaged pro- 
perty subjected to the payment of the debt due C on the note. 

In construing an instrument of writing, a Court cannot consider one part to the 
exclusion of another; but must look at the whole to perceive the design of 
the maker. 

As a general rule, the endorsement of the notes secured by a mortgage carries 
with it the mortgage. 

Whatever interest would pass by a general or full endorsement, it seems, will 
pass by a qualified endorsement. 

An interlineation or erasure apparent on the face of a deed, does not of itself 
avoid it ; to produce this effect it must be shown to have been made under 
circumstances which the law does not warrant. 

All defences not made in the pleadings are considered as waived, especially such 
as are connected with the facts of the case. 

Held that the mortgage in question created a trust for the payment of the notes, 
and that the mortgagees who had assigned “‘ without recourse,” might have 
been decreed to allow the use of their names, if necessary toa suit, to have 
the mortgaged property applied to their payment. 


Aprgat from Judgment rendered in late Superior Court for the 
County of Gadsden, at its Fall Term, 1844, on petition to fore- 
close a mortgage under the statute. 


The motion to dismiss this case having been overruled, the Court 
proceeded to consider the same. The facts are these : 

Preston on the 2nd January, 1839, made six several promissory 
Notes, payable tothe joint order of Edward Carey, James R. Jones, 
Thomas Hoxey and Hines Holt, Jr., which the said Carey and 
others, as the joint sureties of Preston, endorsed in blank, and of 
which appellant became the holder. The endorsement on each of 
the Notes, is, “ we endorse the within, ‘ without recourse,’ to Charles 
D. Stewart,” signed Carey and others, and is without date ; and on 
each of the notes there are credits by Stewart. 

The defendant Thomas Preston, Jr., on the same day of the mak- 
ing and endorsing of the notes, executed and delivered to Edward Ca- 
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rey, and others, the endorsers, an indenture of mortgage on certain 
property therein described, “ for the purpose of securing the said Ed- 
ward Carey, James R. Jones, Thomas Hoxey and Hines Holt, Jr., 
jointly and severally from any damage, loss or liability, in consequence 
of their said endorsements.” The indenture of mortgage further re- 
cited, that “ all of which said several promissory notes are endorsed in 
blank,” and that Carey and others, by such endorsements became 
the joint securities of the said Thomas Preston, Jr., for the payment 
of the several amounts of money specified in the said several pro- 
missory notes, at the times they severally became due.” The condi- 
tion of the mortgage is as follows: “ Provided, always that the fore- 
“going is subject to the conditions and stipulations herein after 
“ written to wit: That if the said Thomas Preston Jr., shall pay all 
“and each of the several promissory notes herein mentioned as they 
severally become due and payable, and shall not make default in 
“any or either of the same, then the above obligation to be void, 
“and the title thereby conveyed. nd it is further expressly stipula- 
“ted and understood that if the said Thomas Preston, Jr., shall fail 
“jin the payment of any or either of the said promissory notes, and 
“ shall suffer the same to be protested or to remain over-due and un- 
“ paid, in whosoever hands the same may be found, then the said Ed- 
“ward Carey, James R. Jones, Thomas Hoxey and Hines Holt Jr., 
“or either of them, upon making affidavit of such non-payment and 
“the amount thereof, shall be permitted to foreclose the said mort- 
“ gage and take out execution and bring to sale the said negroes or 
“any portion thereof necessary to payment of such sum as may re- 
“main due and unpaid, notwithstanding the said sum due may not 
“have been paid, or any part thereof, by the said Edward "Carey, 
“James R. Jones, Thomas Hoxey and Hines Holt, Jr. 

On the 20th October, 1840, Carey and others, the mortgagees, 
assigned and transferred to Stewart, the Petitioner, the mortgage with 
all their rights under the same as fully as they could exercise the 
same, “ without recourse” on them. In the assignment of the mort- 
gage, the words “ the Bank of Columbus” are stricken out, and the 
name of Charles D. Stewart interlined ; the petition was filed by 
Stewart, under the statute, “to regulate the foreclosure of mortgages 
by the Courts of Common Law, and for other purposes.” 

The plea of Preston, by way of objection to the foreclosure, al. 
ledged that the mortgage, (if executed at all by him,) was executed and 
delivered to Carey and others, to indemnify them as his endorsers 
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on the notes therein named, aud was intended to operate only as a 
personal covenant of indemnity, and was not therefore subject to the 
operation of the assignment as set forth inthe petition; and that the 
assignment does not convey to petitioner such an interest as would 
give him a right to foreclose the said mortgage. 

On the trial of this cause in the Court below, the original mort- 
gage, and the original notes filed, and the endorsements on the 
notes, were all proved, and the same given in evidence. ‘The sig- 
natures to the assignment on the mortgage were proved, but no evi- 
dence was offered, explaining the erasure and interlineation in the 
assignment. The admission of the assignment was objected to 
by defendant, on account of no such evidence being adduced, but 
the Court admitted itin evidence. The defendant also objected to 
the admission of the mortgage in evidence, on the ground that it 
was variant from the petition. The defendant also objected that the 
mortgage was a mortgage for indemnity merely, from certain en- 
dorsements, that it appeared the endorsement of the notes to peti- 
tioner was “without recourse” on the endorsers and mortgagees, 
and that thereby the endorsers being released and exonerated, they 
could not be damnified, or the condition of the mortgage forfeited, and 
that thereby the mortgage was extinguished: and that the same 
could not be assigned to petitioner by mortgagees, and that petitioner 
had no rights under the same. The petitioner contended that the 
assignment was made in consideration ot the release by petitioner 
of the endorsers, (but no evidence was given thereof except the pa- 
pers,) and that therefore the assignment was valid. 

The Court sustained the objection of defendant, and dismissed the 
petition on that ground ; to which petitioner excepted. 


S. W. Carmack, for appellant: 

Ist. A transfer of the debt carries with it the mortgage as an_in- 
cident ; there is no necessity for a written transfer of the mortgage ; 
the possession of the mortgage by the assignee of the debt secured 
by it is sufficient ; he is entitled to the benefit of it. Green vs. Hart, 
1 John’s Rep. 580. 

But here we have a transfer of both the mortgage and the debt 
which it was intended to secure ; this is proved by the deposition of 
Arthur B. Davis, which from any thing that appears on the record 
was admitted to be received without objection. The case of the 
City of Pensacola vs. , decided in 1840, shows that 
the deposition cannot now be objected to. 
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Again the assignment of the mortgage is stated in the petition, and 
it is not put in issue by any one of the pleas; no objection then can 
be taken to the assignment. 

2nd. If property is conveyed by mortgage for the payment of a 
particular debt, or for the indemnity of any one of the parties who 
are bound for the debt, it is immaterial with whom the contract con- 
tained in the mortgage is made ; a person not a party to the mortgage, 
may, if interested in having it applied to the payment of the debt, 
have it so applied. 

1st. If a surety pays the debt of the principal, he is entitled to have 
the benefit of all the securities that the creditor has received from 
the principal debtor ; he has the right to be substituted in the place 
of the creditor with respect to them ; to be subrogated to all his re- 
medies. 17 John, 384; 2 John, ch. Rep. 554; 2 Yerger, 346 ; 
McNairy vs. Eastland, 2d Yerger, 310 ; Scantland vs. Little, Meig’s 
Rep. 168 ; 9 Cowen Rep. 206. 

2nd. This right is reciprocal, the @reditor is entitled to all the se- 
curities which the surety has received from the principal debtor; the 
surety holding them is but a trustee for the use of the creditor. Moses 
vs. Murgatroyd, 1 John’s, ch. rep. 119; Breedlove, et al vs. Stump, 
etal, 3 Yerger, 257; Wright vs. Marley, 11 Vesey Jr., 262; 7 
Cranch 97 ; Nelson vs. Bligh, 1 John. cases 205 ; Philips vs. Thomp- 
son, 2 John ch. rep. 418; 2 American, ch. Dig. 511, citing 4, 
Dana, 27. 

If therefore, this was a mortgage merely for indemnity and reim- 
bursement of the sureties, like the cases in 1 John, ch. rep. and 3 
Yerger, a Gourt of Equity would compel the sureties to assign it to the 
creditor, or allow the creditor to have the property sold, and the pro- 
ceeds applied to the payment of his debt; and this too, before the 
sureties were damnified, and consequently before they would have a 
claim to reimbursement. 

This brings us to the question : - 

3rd. May not the parties do that by contract which a Court of 
Equity would do forthem? In other words, if a Court of Equity 
would compel the sureties to assign the mortgage to the creditor, may 
they not do so without such compulsion? and if the sureties have done 
so, may not the creditor, having the entire interest in the mortgage by 
the assignment, proceed to foreclose it. 

But this is not a mortgage for indemnity and reimbursement mere- 
ly, but it is likewise, by its very terms, a mortgage to secure the pay- 

6 
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ment of the debt for which the sureties were bound; see the condition 
of the mortgage ; it is to be void if the mortgagor shall pay the debt. 
Also, if the notes are protested for non-payment, the sureties may 
proceed to foreclose and sell to pay the notes ; to whom ? to the credi- 
tor certainly. Here then is an appropriation of a particular fund, by 
contract, for the payment of a particular debt, and by operation of the 
assignment the creditor becomes the mortgagee, and has the same 
right to proceed to have a foreclosure, as if the mortgage had been 
originally made directly to him asthe mortgagee. See Stat. DuVal. 

4th. It will not be denied that if this mortgage had been made 
directly to Charles D. Stewart, the creditor, to secure the money due 
on the notes in his hands, that he would have had the right to pro- 
ceed, under the Statute, to foreclosure. Now,I ask, in what consists 
the difference between that case, and this? Here the mortgage is 
made to sureties to pay the debt. Does not the transfer, by operation 
of law, make Stewart, the creditor, the mortgagee, just as effectually as 
if he so appeared in the face of the mortgage ? 

5th. If this view of the subject be correct, it is wholly immaterial 
whether the sureties had any interest in the mortgage at the time of 
the assignment or not. Ifthey had none, the creditor, Stewart, had a 
right to have his debt paid out of the mortgaged property. His right 
is independent of the right of the sureties, and does not depend on the 
question whether they were ever bound as sureties; or if bound, whe- 
ther they were afterwards discharged. 

Every case of the subrogation of sureties to the rights of the credi- 
tor, proves the truth of this position. As soon as the sureties pay 
the debt to the mortgagee creditor, the debt is extinguished, and the 
mortgage is discharged—the creditor being the mortgagee, has no 
longer any claim or interest in the mortgage—and yet the sureties 
may set up this extinguished mortgage by substitution of themselves 
as mortgagees. See 17 John. 2 John Ch. Rep. 2 Yerger, al- 
ready cited. The right of the sureties, then, does not depend on the 
question whether the mortgagee’s interest is extinguished. So say I 
in this case, the right of the creditor Stewart, does not depend on the 
question whether the rights of the sureties, the present mortgagees, 
is extinguished by their release from the payment of the debt. 

If the notes were endorsed without recourse before the assignment 
of the mortgage, the assignment is good; the law regulating such 
transfer would make it good without any new consideration. It is 
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absurd to say that a consideration is necessary to support an assign- 
ment to a man who is entitled to have it by law. 

6th. Though the endorsement on the notes are not dated, yet it is 
proved from the circumstances of this case, that the assignment of the 
notes were filled up over the blank endorsement on the same day 
that the mortgage was assigned, to wit: 20th October, 1840; and 
the one assignment, without recourse, was the consideration of the 
other. 

7th. No variance between the petition and mortgage ; it is referred 
to and made a part of the petition. 

8th. The rasure and interlineation do not affect the assignment 
— it is not under seal, and need not be explained by parol evidence. 
1 Peters’ Rep. 369. 2 Starkie Ev. 271—2. 1 Dallas69. Buta 
decisive answer to this objection is, there is no plea putting in issue 
the assignment. 


T. H. Hagner, for appellee, argued : 

That there is no error in the judgment of the Court below, for the 
petitioner was not entitled to a decree of foreclosure of the instrument 
of writing proceeded on. For it is shown: 

I. That the deed was made and delivered upon a state of circum- 
stances, developed by the proofs in the cause, which afterwards be- 
came changed and altered, and to effect purposes afterwards aban- 
doned ; and that in truth the deed was delivered upon condition Not 
PERFORMED. 

The recital of the deed shows its object, “for the purpose of se- 
curing” the payees of the notes who had, “ by their endorsements be- 
come the joint securities of the said Thomas Preston, junior.” And 
the notes themselves, were nét securities of any debt due to the 
payees, but were to have been negotiated on the strength of the names 
of these mortgagees. 

Now that the mind of the parties changed,—that the original in. 
tention was not consummated,—that the condition to become liable 
never was performed,—is all shown by the proofs adduced by the pe- 
titioner himself. 

The notes are endorsed by them without recourse—that endorse- 
ment was cotemporaneous with the making of the notes in point of 
law, and thus evinces an entire change of the original design of the 
parties ; it shows a non-performance of the condition precedent, until 
performance of which the estate could not vest. If not absolutely 
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null and void in the outset, it exhibits a cancellation of the instru- 
ment of writing in point of law. 

To show that this change was made, and the design of the parties 
altered, we come to the consideration of the design of this mortgage. 
If not already made apparent, let us examine more fully the deed of 
mortgage, and the accompanying proofs. 

That the saving harmless was the gist of the matter, look at the 
condition of the deed. The recital shows the purpose to be for se- 
curing the parties from all loss, damage or liability. Saved harm- 
less the condition is saved—whether by payment, by release of 
the obligation, or by failure to incur the intended liability—by what- 
ever mode, they are saved from all loss, damage or liability. It 
likens itself to the case of a condition to be discharged by any one of 
several acts ; any one act, which shall save harmless from all loss, 
damage or liability, is a discharge of the condition. In this mort- 
gage, the statement of payment required to be made, at a day named, 
is only one mode—the ordinary but not the only mode—of discharg- 
ing the condition ; a time must be limited, and a day fixed when the 
the defeasance shall take effect. 

The essence of the condition here is the saving harmless ; and 
thus we prove that indemnity against securityship intended to be un- 
dertaken, was the object, scope and purpose of the deed. 

That conditions precedent must be shown to be performed, before 
the Estate vests. See 2 Dallas Reports, 317. 

Upon the 1st point, I would refer the Court to the case of Johnson 
and others vs. Baker—4 Barnwell & Alderson, 441. Where a 
deed, though delivered to one of the grantees, upon a condition pre- 
viously expressed, ‘although not introduced into the act of delivery, 
was held sufficient to make the delivéry as an escrow, THOUGH TO A 
PARTY TO THE DEED. And as it appeared that the condition had 
not been complied with, Abbott, Chief Justice, held that the plaintiffs 
were not entitled to recover. 

II. Coming then to the nex: view of the case, imagine the counsel 
right in the true date of the assignment being 20th October, 1840, 
what then is the posture of the case ? 

A mortgage in fee is defined to be, “ An estate upon condition de- 
“ feasible by the performance of the condition, according to its legal 
“ effect.” 

As the estate cannot vest till performance of the condition pre- 
cedent, so the estate terminates the moment the condition is per- 
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formed. That this principle is incontrovertible, we are well assur- 
ed, and no authority can be necessary to satisfy the Court of these 
principles. 

Now quite equivalent to the performance of the condition, in any 
of the modes enumerated, is the saving of the condition ; and this by 
any means operating in law to the discharge of the liability, the in- 
demnity against which was the purpose of the instrument. . 

The condition may be saved in sundry modes ; either by the non- 
performance of the condition precedent by the other party, or, by the 
exoneration and discharge of the sureties in this case. 

The sureties are to be saved from loss—they are to be saved from 
damage—they are to be saved from liability. If, by any act, their 
indemnification is MADE COMPLETE, THE CONDITION IS SAVED. 

This was the case in that cited, Luther Abbot vs. Nancy Upton, 
19 Pickering, 334. There the condition of the mortgage was in the 
alternative, either to pay the money, or to indemnify the surety. 
The debtor substituted with his creditor another note, in lieu of that 
embraced in the mortgage. Surety held to be exonerated, and the 
condition of the mortgage saved. ‘The estate upon condition is de- 
feated, the defeasance takes effect. The estate of the mortgagor is 
again complete, ipso facto, by the saving of the condition. 

The grantor being in the possession of the property, it being per- 
sonalty, his title is again complete without reconveyance. This is 4 
familiar principle of law. 

Thus, it will be seen, that if this deed of mortgage was at any 
time valid and binding, it has been cancelled and destroyed ; if at 
any time of vital energy, that energy is gone. To save from liabili- 
ty its purpose, their exemption from liability extinguished its exis- 
tence. It lived but for one object, that accomplished died. 

III. The condition of the mortgage was never forfeited, for they 
have never been hurt. No loss, damage or liability has ever hap- 
pened to them. Their assignees can stand in no better situation 
than the assignor. 

In 2 Gallison, 564, Judge Story lays it down as a broad general 
principle, that the assignee of a chose in action can stand in no bet- 
ter situation than the assignor. Ifthis be so, the condition has never 
been forfeited ; the estate of Preston is not forfeited. 

Now it is urged that these mortgagees stand also in the posture of 
trustees, for whomsoever shall become owners of the promissory 
notes. This is derived singly from the fact, that the payment of the 
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notes at or before a day named, is set forth as a mode of extinguish- 
ment of liability ; is “the saving harmless from loss, damage or lia- 
bility.” When we show, from the fair meaning of the instrument, 
that its object and intention ‘was this indemnity ; that this is the pur- 
pose of the deed; that the notes were not the property of the en- 
dorsers, nor they in any wise interested therein, except as sureties in 
the outset ; and this interest extinguished by their discharge; in no 
mode interested at all—what interest could they assign to the pre- 
sent holder of the mortgage ? 

The numerous cases shown are all cases of the action of a Court 
of Equity, to compel the application of the debtor’s property, in the 
hands of the surety, still bound, to the satisfaction of the debt due the 
creditor. And it is held that a surety shall be compelled to make 
application of the property held by him on deposit, for the payment 
of the debt of his principal. 

Here the possession of the property never was with the mortga- 
gees—the lien only was granted to them for a special purpose. The 
general rights of property, and the possession also, remained with 
the mortgagor. Here is no application to make a surety disgorge, 
but a claim made by the holder of promissory notes to the benefit of 
alien never granted to him—never operative for any person’s bene- 
fit—or if ever operative, extinguished and released as soon as made. 
There is no substitution—there can be none. If any, it is to be the 
endorser, without recourse of the mortgagor, and to hold an extTIn- 
GUISHED SECURITY. 

The creditors never held any interest in this mortgage, indepen- 
dently of the sureties. Had that suretyship been in existence, and the 
property of their debtor held by the endorser, the creditor might have 
compelled its application to the debt. 

To apply this property to the payment of the money raised upon 
Preston’s sole liability, when it was his act and deed, to apply it only 
to the indemnification of the mortgagees, if they became his sureties, 
is to make a new and different contract and engagement for the 
grantor. 

Now it is no answer to say that sureties may extinguish mortga- 
ges, and then set them up, and have themselves paid out of the pro- 
perty. 

Ifthe surety pays the debt he is damnified ; the condition of the 
mortgage is broken ; the estate becomes complete in the mortgagee. 

If the surety is liable, (where the indemnity, as in this case, is 
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against all loss, damage, or liability,) and the debt due, the surety is 
damnified. 

The cases of 17 Johnson Rep. 384, 2 Johnson Chy. 560, 2 John- 
son, 554, 2 Yerger, 346, are all of this class ; and the general rule 
laid down by appellee’s counsel, that the mortgage must in every 
such case remain unextinguished, is not infringed. 

Now to afford the relief here asked for, is to give the assignee that 
recourse the assignor never had; is to declare the condition of 
the deed broken as against Stewart, when it never was, and is not 
now broken, as against Hines, Holt and others, the mortgagees. 

They, (the mortgagees,) could not at this hour proceed upon it, 
either for themselves, (if they had, after Preston negotiated the notes,) 
become the holders for value. Nor could they proceed upon it, (not 
being bound as endorsers,) for the benefit of the holders of the notes, 
whomsoever they are. 

Now if they, (the endorsers without recourse,) could not proceed 
upon this mortgage, how can their assignee ? 

This is no proper case for subrogation, nor substitution. There is 
nothing to operate upon. The grantees never did comply with the 
condition precedent ; the estate never vested. 

If in face of the endorsement of the notes, it can be considered as 
having vested, it was afterwards divested ; the condition of the mort- 
gage is saved, and the mortgagor is in, of his original estate. 

IV. The objection was taken, in the Cotirt below, to the mortgage 
going in evidence under the petition. ‘The Court will find that this 
is not the mortgage set up in the petition. 

V. Again, the petitioner claims in his petition through the assign- 
ment on the mortgage of 20th October. He can only claim through 
that assignment. 

The objection to that assignment is patent. There is an altera- 
tion on its face, of no less moment than involving the very right of 
action itself. If the assignment was shown to have been made to 
the Bank of Columbus, and is now set up as made to Charles Ste- 
wart, is it not apparent that the assignment fixed the title in that 
bank, and how does it come out again? Is it enough for the peti- 
tioner to draw black lines across the paper and insert his own name. 
The Court will see that the objection was made in the Court below. 
ind no evidence offered by the petitioner to do away the objection. 
The Court then must presume it cannot be done away, and if unex- 
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plained, it would be fatal. Then it is fatal to this case, and the 
judgment of the Court below must stand. 

Carmack in reply : 

It is true that a note endorsed without date is presumed to have 
been endorsed on the same day, and at the time it was made. This 
is true in regard to the notes secured by this mortgage. It may not 
only be presumed, but the mortgage made cotemporaneously with the 
notes, states that the endorsements were on the notes and in blank ; 
the mortgage proves that the endorsements were made, and it also 
proves that they were afterwards filled up. 

When was the endorsement filled up? It is not dated, but the en- 
dorsement on the mortgage is dated ; it was filled up then on the 
same day that the mortgage was assigned ; the one endorsement was 
the consideration of the other; the very nature of the transaction 
shows this. 

As a general rule, it is true that the assignee can stand in no bet- 
ter situation than the assignor. But, it istrue only in this sense; the 
assignee after the assignment is in the same, and no better situation 
than the assignor was before ; it was never designed to mean that 
they are both in the same situation at the same time, viz: after the 
assignment ; because if it was true in that sense, the assignor having 
parted with all his rights by the assignment, the assignee being in the 
same situation would be without rights also ; under this application of 
the rule there would be no situation to occupy by any body—the 
rights of both assignor and assignee, would be destroyed by the as- 
signment. We are willing to take the situation of the assignors 
under our construction of the rule ; and indeed we have, by taking the 
whole risk of the debt and the rights of the assignors under the mort- 
gage. 

BatrTze.1, Justice : 

This is an appeal from a judgmentof the late Superior Court for 
the County of Gadsden, rendered on a petition filed by appellant to 
obtain the foreclosure of a mortgage, under the Statute “ to regulate 
“the foreclosure of mortgages by the Courts of Common Law, and 
“ for other purposes.” 

The plea filed by defendant is, “that the mortgage was executed 
and delivered to Edward Carey and others, to indemnify them as en- 
dorsers on certain notes therein named ; that it was intended by the 
terms thereof to operate only as a personal covenant of indemnity, 
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and therefore not subject to the operation of the assignment set forth 
in the petition, nor does the assignment convey such an interest as 
would give him the right to foreclose against the respondent.” 

An examination of the deed will at once show the fallacy of the 
position that it was given for indemnity merely. It is true the recital 
of the instrument expresses its “ purpose to be the securing Carey 
and the other endorsers from any damage, loss or liability, in conse- 
quence of their endorsements,” but the conveyance is made subject 
to “ the conditions and stipulations, that if Preston shall pay all and 
‘‘each of the notes asthey become due, and not make default in any 
“of them, then the above obligation to be void, and the title thereby 
‘conveyed ; and it was further expressly stipulated, that if Preston 
“shall fail in payment of said notes and suffer the same to be protes- 
“ted, or to remain over due in whosoever hands the same be found, 
“then the said Carey and others, on making affidavit of such non- 
“‘ payment, and the amount thereof, shall be permitted to foreclose the 
“ mortgage, take out execution and bring to sale the said negroes, or 
‘‘any portion necessary to the payment of the sum due, notwithstand- 
“ing said sum may not have been paid or any part thereof, by said 
“Carey and others.” 

We are not permitted in the construction of this or any other in- 
strument, to consider one part to the exclusion of another, but must 
look at the whole to perceive the design of the maker of it. Indem- 
nity was certainly its purpose, but there was an object beyond this, 
plainly expressed, by which indeed it was to be accomplished, which 
was to provide for “ payment of the notes,” and payment in whoso- 
“ever hands the same might be: found.” It is on payment alone of the 
notes that the “title conveyed andthe obligation are to be void,” 
and extraordinary means are provided to coerce payment even before 
the endorsers sustain any damage. Now if indemnity had been the 
sole object, these provisiuns would have been excluded, and others 
introduced to the effect that the title and obligation should be void on 
the endorsers being relieved or released from their responsibility. 
Such however is not the case. 

It is then in the opinion of the Court not a mortgage of indemnity 
to the endorsers merely, but to secure the payment of the notes in ad- 
dition. The decision of this point carries with it the other one taken 
by defendant’s counsel dependent upon it, that being for indemnity 
merely, the mortgage was not assignable. As a general rule the 
endorsement of the notes secured by a mortgage carries with it the 
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mortgage ; this has not been denied in argument, and it has not been 
deemed necessary to cite authorities in support of it. In the present 
case there is an endorsement by Carey and others, to the plaintiff 
“ without recourse,” and we proceed to enquire as to its effect upon 
the transfer of the mortgage. ° 

“ A qualified endorsement in no respect affects the negotiability of 
the instrument, but simply qualifies the duties, obligations and res- 
“ ponsibilities of the endorser resulting from the general principles 
“of law. Thus for example an endorsement of a note to A, without 
‘‘ recourse will not restrain the negotiability of the note, but will sim- 
“ply exclude any responsibility of the endorser on the non-accep- 
“tance or non-payment thereof.” Story on Prom. notes 160, Sec- 
tion 146. 

The form of such an endorsement best expresses its nature and 
character: “ James Atkins sans recourse or James Atkins with in- 
“tent only to transfer my, interest, and not to be subject to any liability 
“incase of non-acceptance or non-payment.” Story on Notes, 
149; Chitty on Bills, 250—251. 

Whatever interest then would pass by a general or full endorse- 
ment, it seems will pass by a qualified endorsement. Hf right in this 
respect, the endorsement in this case carried with it the right and in- 
terest of the mortgage, as it certainly did the right to the note itself. 
This however is not so material, as there is a direct assignment and 
transfer of the mortgage by Carey and others, the grantees, to the 
plaintiff. It is alleged that this is invalid on account of the erasure 
of the words Bank of Columbus, and interlineation of the name of 
plaintiff, but the law is ‘too well settled to admit of controversy on 
this point : “ An interlineation or erasure apparent on the face of 
“the deed,” says Chief Justice Marshal, in the case of Speake and 
others, vs. The United States, “does not of itself avoid it, To pro- 
‘* duce this effect it must be shown to have been done under circum- 
* stances that the law does not warrant.” 9 Cranch, 28; 3 Con- 
densed rep. 244. 

In that case the facts were distinetly putin issue by the plea of 
non est factum, whereas in the case under consideration, there is 
neither averment nor proof that the alteration was illegally or im- 
properly made. 

We might here close our examination of the case, having disposed 
of the objections raised by defendant in his pleading, and show a 
clear and sufficient right in the plaintiff to recover. All other de- 
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fences, according to the rules of pleading, are considered as waived, 
especially such as are connected with the facts of the case ; and the 
rule in this respect is founded upon principles of justice and proprie- 
ty. Where a defence is made in appropriate season, the opposing 
party may prepare to meet it, to explain and remove whatever may 
be prejudicial to his case. But when made at an unstitable time, it 
may surprise, and if received, do injury and injustice. 

With these remarks, we proceed to notice objections urged in this 
Court by defendant’s counsel with great zeal, and on which great re- 
liance has keen placed, which though not presented by the defence 
below, it may be more satisfactory to have considered. ‘“ That the 
mortgage was made and delivered upon a state of circumstances 
which afterwards became changed and altered, and to effect purposes 
afterwards abandoned, and that in truth the deed was delivered upon 
conditions not performed. ‘The notes were endorsed by them with- 
out recourse, that endorsement was contemporaneous with the making 
of the notes in point of law, and thus evinces an entire change of the 
original design of the parties. In argument it was said that Carey 
and others, never were bound, they did not become liable on Preston’s 
account, they never were sureties at all, they never run any risk on 
his account.” 

If all this be true, it was certainly most material to Preston’s de- 
fence ; it must have been known to him at the time of filing his plea 
and his failure to rely upon it, if not entirely at variance with its ex- 
istence, to say the least, is wholly inexplicable. The position “that 
Carey and others, were never sureties nor liable on Preston’s ac- 
count, nor run any risk for him,” is rather broad, considering the 
character of the deed and its provisions, declaring expressly that they 
had endorsed for him, and had become his securities.” The other 
points are based on the assumption that‘the endorsement of Carey 
and others, was contemporaneous with the making of the notes in point 
of law,” and that Preston derived no benefit or advantage from it. 

Such a presumption would be a very forced one, opposed as it is to 
the recital of the deed, declaring that they had endorsed in blank, to 
its objects and purposes—its delivery and possession by plaintiff, and 
the direct object and end of Preston in making and procuring them 
all. ‘The notes are payable at either of the Banks in Columbus, 
and were obviously designed fordiscount. The fact of the endorse- 
ment shows that he could not get money on his own credit, or the dis- 
count without endorsers may have been against the rules of the 

















24 





SUPREME COURT. 





Stewart 6s. Preston, Jr. 





Bank ; hence he procured them—that he could not get it on endorse- 
ment alone ; hence he gave a security on property. Now that Preston, 
after completing his arrangement and before presenting the notes for 
discount, should have filled up the endorsement so as to destroy the 
liability of the endorsers, is wholly incredible ; the more so if the effect 
of the act were to invalidate the mortgage also. He would then, ac- 
cording to the argument of defendant’s counsel, have presented his 
notes for discount with no security. But if the etdorsement was of 
no use to him nor the mortgage either, why not destroy them and 
substitute his individual note in their place? He certainly could not 
in honesty and fairness have presented a note secured apparently 
with endorsement and mortgage, for discount, which he knew at the 
time to be invalid and worthless. We will not presume a‘ state of 
facts so injurious to fair dealing and common honesty. On the con- 
trary the fair and rational inference is, that these instruments were 
made for an object which was attained, and thaf they were of use to 
him. The fair presumption is that the notes were discounted whilst 
the endorsements were in blank, on the faith of them and the mort- 
gage, and that the endorsers either took them up by payment or other- 
wise, and afterwards transferred them to the present holder, he taking 
them with the qualified endorsement ; or that the endorsers, the notes 
having been discounted at Bank, bargained for their exoneration from 
the endorsement by giving an assignment ofthe mortgage, an ar- 
rangement which:they had a right to make, and which Preston could 
not object to, as by it his purpose of saving his endorsers through 
means of a deed made expressly for that object, was fully attained. 
We have seen, however, that the effect of the qualified endorse- 
ment was to transfer the right and interest of the mortgage, so that 
the effect would be the same, whether the endorsement was filled 
up contemporaneously with the note or afterwards. If the Bank, or 
party negotiating the notes, dispensed with the endorsement, so far 
as to take it without recourse, their design must have been to rely on 
the mortgage ; and from the fact that it was not discharged, or in 
any way cancelled, but placed on the record found in possession of 
plaintiff, the inference is conclusive that Preston regarded it as valid, 
and.a subsisting security. Strong as the above positions are, they 
are fortified by the fact that credits appear on the note for monies 
received by plaintiff of defendant, to nearly half his indebtedness. 
We fully concur in the position taken by defendant’s counsel, that 
the mortgage created a trust for the payment of the notes, and that 
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Carey and others might, in a proper case, have been decreed to allow 
the use of their names, if necessary to a suit, to have the mortgaged 
property applied to their payment. This was not necessary é this 
case, as they have assigned their mortgage to plaintiff. 

Upon the whole, we are of opinion that the judgment of the Court 
below was erroneous, and should be reversed. It is therefore con- 
sidered by the Court, that the judgment of the Superior Court be, 
and the same is hereby reversed and set aside, with costs. And itis 
further ordered, that this case be remitted to the Circuit Court for 
the county of Gadsden, for further proceedings to be had in conform- 
ity to this opinion. 


Per curiam Judgment reversed. 
e 





Ricnarp WuHirTaker, vs. CuHartes Morrison, 


iN an action against the endorser, the true and correct enquiry seems to be. 
whether the holder of the note has made use of die and reasonable diligence 
to bring home notice of the dishonor of the note to the party whose contingent 
liability depends upon having such notice. Due diligence on the part of the 
holder to obtain payment from the maker, being a condition precedent on which 
the liability of the endorser depends, it is well settle d, must be proved, toena- 
ble the party to recover. y 

Proof of demand and notice of dishonor of a. bill or note, must not rest on 
mere inference or light presumptions, but must be of a stronger and more 
affirmative character. 

Reasonable notice is a compound of law and facts, but when the facts are 
clearly ascertained, becomes a question of law and is to be decided by the 
Court. 

The testimony of a notary that it was his invariable habit to give notice, 
and believes he gave it in this case, but that he had no recollection of the 
present case except from the papers shown him, and that the answers he 
gave were not from knowledge or recollection but from his habits of doing 
business; held to be insufficient evidence of notice to fix liability of endorser. 

A payment on a note, or a promise to pay, after ful] knowledge of the default, 

precludes the party making the one or the other from insisting on a want of 

notice ; but the promise must be clear, explicit and unconditional, and the 
facts of such a nature as clearly to warrant a presumption of a waiver. 
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A part payment of a note by the endorser, not explained or qualified by any ac- 
companying circumstances, will be held to be sufficient evidence of waiver 
of ngtice. But where the payment by the endorser was made with the 
money of the maker, and by his request, the endorser acts as mere agent of 
the maker, and the transaction is so qualified and explained as to preclude 
all idea of an actual or intended waiver on the part of the endorser. 

It is a general rule that an endorser once discharged by want of notice, or 
laches of the holder, is always discharged, and cannot again be rendered 
liable except by some voluntary act or agreement ; ifan act, it must be clear 
and unequivocal and incapable of explanation or qualification ; if an agree- 
ment, it must be go clear that a new promise is inferred, and the original 
liabilities by force of this promise incurred anew. 


Appeat from Leon Superior Court. 

The facts are fully stated in the opinion of the Court. 

J. & L. Branch, for appellant : : 

1st, That the maker of the note having become endorser subse - 
quent to appellant, extinguished the liability of all prior endorsers, 
and cited :—Bayley on Bills, page 153. Chitty on Bills, pages 248 
—265. Blake vs. Sewal, 3 Mass..556. Long vs. Bank of Cyn- 
thiana, 1 Litt. 290. 

2d. That sufficient notice of non-payment was not given by holder 
to defendant, to fix his liability as endorser ; and that it is incumbent 
on the holder to prove by distinct, positive and precise evidence, that 
due notice of non-payment was given to party sued ; and that it can- 
not be left to inference or presumption, and cited:—Lawson vs. 
Sherwood, Ist Starkie, 314. Hetherington vs. Kemp, 4 Camp. 
193. Chitty on Bills, 511—12—646—7. Taylorvs. U. Bank, de- 
cided by Court of Appeals of Florida. Flack vs. Green, 3 Gill & 
Johns. 474. Bank of U. S. vs. Corcoran, 2 Peters, 121. 

3. That sufficiency of notice is a question of law, the facts being 
ascertained. ‘Taylor vs. U. Bank, decided by the Court of Appeals 
of Florida. Chitty on Bills, 506—642—3. Darbishine vs. Parker, 
6 East. R. 3. Hussey vs. Freeman, 10 Mass. R. 84. Bank of Co- 
lumbia vs. Lawrence, 1 Peters,578. Bryden vs. Bryden, 11 Johns. 
R. 187. 

4. That the payment by Whitaker as credited on the note cannot, 
under the circumstances, be construed to be a waiver of his right to 
demand due notice, it having been made with the money, and by the 
request of the maker, and in effect, only as hisagent. And that even 
had the payment been made by Whitaker with his own money and 
of his own accord, it does not appear that it was made after a full 
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knowledge of all the circumstances necessary to apprize him of his 
discharge from responsibility by the laches of the holder, which is 
necessary to constitute a waiver. And furthermore, that the 
facts attending the payment, are not sufficiently clear and unequivo- 
cal to warrant the presumption of a new undertaking being volunta- 
rily and intentionally made. Chitty on Bills, 540-1. Thornton vs. 
Wynn, 12 Wheat. 187. Richter vs, Selin, 8 Sergt. & Rawle, 425. 
Tower vs. Durell, 9 Mass. R. 332. Crogher’s vs. Wolf, 2 Monroe, 
88. Garland vs. Salem Bank, 9 Mass. R. 408. Story on Bills. 
362—367. . Goodall and others vs. Dolley, 1 T. R. 712. 


T. H. Hagner, for appellee, argued: 

Objected to entering into the argument of the first error assigned. 
It had not been taken in the Court below. Undoubtedly if a note 
after being in circulation, is taken up by the maker, it is extinguish- 
ed, and if put into circulation again by him, creates no liability 
against the prior endorsers. But the mere fact of the name of the 
maker by his agent having been endorsed on this note, and then 
erased, docs not establish the fact of such putting into circulation a 
second time. It may have been, and doubtless was, endorsed by 
mistake, and had the plaintiff below been there called upon, it 
might have been explained. 

Upon the ground taken by him that this Court could not inquire 
into objections not made inthe Court below, he cited :—9 Peters, 
731. 10 Peters, 208. 3 Howard’s Miss. Rep. 105. 1 Mass. 
208. Rule XVI Court of Appeals of Florida, adopted by sec. 3d of 
an act to organize the Supreme Court of the State of Florida. 

He argued the 2d error assigned—the question of the sufficiency 
of notice to charge the endorser, and relied upon the fact of the 
two payments made by Whitaker, as acts done importing clearly 
admissions of the right of the holder to resort against him. He cited 
Rogers vs. Stephens, 2 Durnford & East, 719. Opinion of Ash- 
hurst, Justice, where it was held that the defendant’s subsequent 
acknowledgement, “that the bill must be paid,” amounts in law toa 
promise that it shall be paid, and does away the necessity of consid- 
ering the question relative to the want of notice. 

He insisted that the act of payment was an admission of liability 
—a declaration that all had been done which need be done, to fix 
the liability—like any other acknowledgment of an existing fact, 
precluded the party from denying it. Gibbon vs. Coggon, 2 Camp- 
bell, 188. Or if viewed asa waiver of laches, it is an admission 
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that he received no damage from want of notice. ‘Thornton vs. 
Wynn, 12 Wheaton, 187. Buller’s N. P. 276. 6 East. 16. 2 
Strange, 1246. 2 Starkie’s Evid. 272. 

Lord Mansfield in Borradaile vs. Lowe, 4 Taunton, 97, mentions 
the several cases where defendants have been held liable by their 
own act, and he distinguishes express from implied promises. He 
says,‘ In most of the cases where the defendants have been held lia. 
ble, they have either made an express promise to pay, or a promise 
when they had a full knowledge at the time that they were dis- 
charged, or where there was a real debt binding in conscience due 
from them.” And Story on Bills, p. 363, declares that payment of 
a part of the money due on the bill, is as an express promise. And 
on p. 365, the author distinguishes the ground of the decision—“ the 
act done must be ofa nature clearly importing a like admission of the 
right” of the holder. 

Conscious of the force of this fact of payment, the counsel for. ap. 
peilant sought in the Court below to avoid its effect, by introducing 
proof that the money paid was paid by Maner, the maker, into his 
endorsers hands, and by him paid into the Bank. Now, so far 
from this fact lessening, it actually strengthens the admission which 
the act of payment clearly imports. There is no proof that Whita- 
ker was Maner’s general agent. Maner was largely indebted to 
the bank. Why then should Maner pay to the endorser on this 
note the money, except to be applied to its liquidation particularly ? 
And why should Whitaker be interested to apply it there, unless 
Whitaker was bound? The note had been discounted on Whita- 
ker’s responsibility—had been protested for non-payment—and upon 
no other supposition than that of his being bound, can the payment 
to him be accounted for. The proof shows thattwo payments were 
made at different periods, and each were applied to this note. If 
the payments were made by Whitaker with Maner’s funds as in- 
sisted on, then Maner’s supplying his accommodation endorser with 
funds wherewith to discharge the note, proves Maner’s knowledge of 
the existing liability, while Whitaker’s receipt of funds on two occa- 
sions, and applying them to this note, are renewed acknowledgments 
of the same fact : “ admissions that the note had been regularly pre- 
sented and protested, and that due notice of dishonor had been given.”’ 

In Chitty on Bills, ch. 10, p. 583 —538, (8th edit.) this is the light in 
which such partial payments are viewed, and this “ even in cases 
where the party who paid or promised, afterwards stated that in fact, 
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he had not had due notice,” &c. ; and he then states the reason of the 
rule, to’ which I call the attention of the Court :—* because, (says 
he,) it is to be inferred that the part payment or promise to pay 
would not have been made, unless all circumstances had concurred to 
subject the party to liability, and induce him to make such payment 
or promise.” And on page 536, he says, “ it seems to have been 
once considered that a misapprehension of the legal liability would 
prevent a subsequent promise from being obligatory,” and that “ from 
subsequent cases it appears such doctrine is not law.” 

The ground contended for here, however, is, that a failure to prove 
notice given, settles the fact of a failure to give the notice; and the 
counsel establishes thereby, as he contends, a laches ; and that the 
payment, if made in ignorance of the facts of the discharge, does not 
bind him. But this is not the true position of the matter—the ap- 
pellant has, by two unequivocal admissions, declared his liability. 
It is for him to show that he did it in ignorance of the facts. If it 
be true that whenever the plaintiff fails to prove notice, or relies up- 
on the admission, he must’ go on and prove that notice was indeed 
duly given, then the endorser’s admission even in writing, is held of 
no force or effect, and in every case, the very fact which he has ad- 
mitted is 6bliged to be proved. The more unqualified the admis- 
sion, the worse for the holder. He may rely on the party’s own act 
—he is told on the trial, you must prove all the admission contains— 
in other words, the admission means nothing. 


Hawks, Justice : 


Assumpsit by the appellee, Morrison, as the endorse€ of the follow- 
ing promissory note, against the appellant, Whitaker, as an endorser 
thereof :— 

“No, — TALLAHASSEE, August 18th, 1837. 

“ Sixty days after date, I promise to pay to the order of Thomas 
“ Brown, at the Central Bank of Florida, Thirty-five hundred Dol- 
“Jars and cents, value received. 

“WILLIAM MANER, 





“ $3500 Per L. P. Tavor. 
(Endorsed, ) 


“ Tuomas Brown, 

“ RicHarpD WHITAKER, 
* Wittram Maner, per 
“LL. P. Taytor. 
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“May 10th, 18483—Rec’d trom R. Whitaker on acc. $1406 51- 
“100 dolls. H.L. R. May, 10,1838. Rec’d on acc. $891 75 
‘* —-ree’d 24th March, 1838.” 


The declaration contains a count on the note, setting out the en- 
dorsement from Brown to Whitaker, and from him to the plaintiff, 
and the usual money counts. It also avers that the note sued upon, 
was duly presented to Maner, the maker, and payment demanded, 
which was refused, and that’(the appellant) Whitaker, had notice 
thereof. 

The defendant pleaded non-assumpsit, issue joined, and a verdict 
was rendered for the plaintiff. 

In support of his action, the plaintiff offered in evidence the origi- 
nal note and protest. John J. Rowles, a witness for plaintiff, testi- 
fied to the truth of the facts as set forth in the protest, viz :—That he 
duly presented for payment the note sued upon, at the time’it fell 
due, at the Central Bank, where it was made payable ; which was 
refused. That it was his invariable habit to give notice to endors- 
ers, when a note was protested by him; in case they lived in town to 
give personal notice, and if in the country, directed to the nearest 
post office. Believes that notice was given to the endorser, Whita- 
ker, through the post office, directed to Tallahassee, the one at 
which he received his letters. That it was his habit to make a 
memorandum on the copy of the protest kept by him, and not on the 
one now,exhibited. That this copy was lost. That he did not re- 
member an instance in the whole course of his life, in which he 
failed to give notice, on refusal to pay by the maker. That his 
usual way 6f doing business, induced him to believe that notice was 
given defendant, but could recollect no circumstance about this case, 
and that he did not recollect to have put a notice in the post office for 
Whitaker, or to have presented the note and demanded payment 
thereof. That he had no recollection of the matter whatever, ex- 
cept from the papers shown him. ‘That he recollected to have put 
letters containing notice of notes falling due, or of protest, in the post 
office for defendant, but had no recollection of this case. That the 
answers which he had givén were not from knowledge and recollec- 
tion, but from his habits of doing business, and that he had no know- 
ledge as to the post office of defendant, and that he did not then 
know where he resided. 


Henry L. Rutgers, also sworn for the plaintiff, proved the credit 
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given upon the note’on May 18, 1838, and that he received the mo- 
ney from the defendant, Whitaker. 

On the part of the defendant, Leslie A. Thompson was called, 
who testified that he was cashier of the Central Bank at the time of 
the transfer to the Union Bank. That in 1837, William Maner, 
the maker of the note, was iridebted to the Central Bank in a large 
sum of money, and that it had received from Maner, heavy collateral 
security, which was good. The defendant also introduced William 
Maner, the maker of the note, who testified, that the money credited 
upon the note, as received from Whitaker, was his. That he fur- 
nished Whitaker with the same, with a request that he would pay it 
to the Union Bank, (at that time) the holder of the note. 

The defendant at the trial prayed the Court to instruct the Jury, 
that the plaintiff was not entitled to recover against the defendant, 
because sufficient legal notice of the non-payment had not been given 
defendant, nor due diligence used to fix the endorser. This instruc- 
tion the Court refused to give, and instructed the jury, that due and 
legal notice of non-payment of the note sued on, was sufficient to es- 
tablish the liability of the defendant as endorser. 

The defendant excepted, and the verdict. and judgment being 
against him, he appealed to this Caurt. 


It is contended for by the appellant : 

That upon the record, the plaintiff in the Court below was not en- 
titled to recover against the defendant. 

2d. That the liability of appellant as endorser on the note sued 
on, was extinguished by the maker becoming an endorser thereon, 
subsequent to the endorsement of defendant, and that no recovery 
could be had against him on his said endorsement. 

3d. That sufficient notice of the non-payment of the note, at its 
maturity, was not given by the holder thereof to defendant, to fix 
his liability as endorser. 

4th. That upon the evidence, the Court should have instructed the 
jury, that plaintiff was not entitled to recover. 

On.the part of the appellee, it is contended : 

That the evidence of ‘notice to the defendant in the Court below, 
was sufficient, and that due diligence had been used, and that even 
if not sufficient, the payment by Whitaker to the Bank, the holder 
previous to the appellee, was an admission of notice, and waiver of 
his rights as endorser as to the requirement of notice of the demand 
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upon the maker, and his. refusal to pay, and as such, sustained the 
averment of notice as set forth in the declaration. - 

It is also contended for the appellee, that inasmuch as the second 
point, viz:—the re-endorsement to the defendant, was not taken in 
the Court below, and does not come up to this Court in the bill of 
Exceptions, it is not the province of this Court to notice it, and adju- 
dicate thereupon, and in support of this, cites 16 Peters’ U. S. R. 
618. 

The Court will, in their decision, only notice those points which 
appear directly decisive of the case. 

The first question is: Whether Whitaker, the appellant, has re. 
ceived due and proper notice of the: dishonor of the note sued upon ? 
And, 

Secondly : If such notice was not given, whether there has been 
any-act on the part of Whitaker, amounting to a waiver of proof of 
demand and notice. 

The true and correct inquiry, in all cases of this nature, seems to 
be, whether the holder of the note has made use of due and reason- 
able diligence to bring home notice of the dishonor of the note, to 
the party whose contingent liability depends upon his having such 
notice. Due diligence on the part of the holder to obtain payment 
from the maker being a condition precedent, on which the liability 
of the endorser depends, it is well settled must be proved, to enable 
the party to recover. The attention of the Court has been called by 
the counsel for the appellant to Chitty on Bills, page 646, (9 Am. 
ed.) where it is laid down, in speaking of the requisite proof of the 
* fact of notice to the endorser, that the notice must be “ proved pre- 
cisely, and not left to inference, at what time and in what manner, 
the letter (containing notice) was sent. . 

The law in relation to this matter seems clearly laid down. Inan 
action by the endorsee against the endorser of a bill of Exchange, a 
witness testified, that either two or three days after the dishonor of 
the bill, notice was given by letter to defendant. Notice in two 
days being sufficient and in time, but notice on the third too late. 
Lord Ellenborough said : “ The witness says, two or three days, but 
“the third day would be too late. It lies upon you to show that no- 
“ tice was given in due time, and I cannot go upon probable evidence, 
“without positive proof of the fact.’’ Byles on Bills, 163, citing 
Lawson and another, assignee of Shifner vs. Sherwood, 1 Starkie R. 
314, 
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In Hetherington vs. Kemp, 4 Campbell’s nisi prius cases, 192, the 
only question was, whether the defendant had received due notice of 
the dishonor of a bill of exchange. Lord Ellenborough lays it down 
in this case, that even general evidence of a course of business, is not 
sufficient to carry with it proof of the dishonor of a bill: The facts 
were proved, that the plaintiff, after the bill was due, wrote a letter 
containing a statement of its dishonor to the defendant ; that this let- 
ter was put on a table, where according to the usage of his counting 
house, letters for the post were always deposited, and that a porter 
carried them from thence to the post office. But the porter was not 
called, and there was no evidence as to what became of the letter, 
after it was placed upon the table. , 

In Flack vs. Green, 3 Gill & Johnson, page 475, it was proposed 
to give in evidence, and prove as to the giving of notice, “ that it was 
“the invariable and uniform practice of the endorsers house and 
“ counting room to which the’ notices had been directed, to forward 
“such notices immediately upon their receipt, and the witnesses 
“who were employed in such counting room, had no doubt, and 
“believed from the course of their business, that they had forwarded 
“one of the notices to the other endorser,” This being the only 
evidence adduced as to the notice of dishonor, it was ruled out in the 
Court below, as being incompetent and inadmissible, and the opinion 
of the Court below was sustained by the Court of Appeals of the 
State of Maryland. . 

From these and the general current of authorities, there seems no 
doubt, that proof of demand, and notice of dishonor of a bill or note, 
must not rest on mere inference or light presumptions, but must be 
of a stronger and more affirmative character. 

Reasonable notice is a compound of law and fact; but when the 
facts are clearly ascertained, becomes a question of law, and is to be 
decided by the Court. -3 Wendell, 75. 2 Peter’s U. S. R. 100. 
The facts in this case are of a nature as to render them a question of 
law. The inquiry now arises, was the proof of notice in the Court 
below, ofa character to bring it within the purview and spirit of the 
rules of evidence as laid down, as to the requisite notice to be given 
in cases of dishonor of a bill or note? Rowles, the sole witness as 
to the notice, testifies that it was his invariable habit to give notice, 
and believes that he gave it in this case—that he could recollect no 
circumstance as tothe present instance—and had no recollection ex- 
cept from the papers shown him—and winds up his testimony by 
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saying, that the answers he gave were not from knowledge or recol- 
lection, but from his habits of doing business. 

His evidence is based on belief, without knowledge or recollection, 
and that belief arising too from the simple incident, his habit of do- 
ing business ; and indeed by a close inspection, it seems but little 
more than vague conjecture, or at most, slight presumption. 

The law requires something of a more explicit and definite charac- 
ter, and we are clearly of opinion that the Court below erred in 
not giving the instruction as prayed for by the defendant’s counsel), as 
to the insufficiency of the testimony in relation to the notice. 

The next question remaining for the consideration of the Court is : 
Whether as contended for by appellee, there has been a waiver of 
want of notice, or laches of the holder of the note, by the appellant 
—that payment by Whitaker was a direct admission of notice. 

To support the affirmative of this proposition, the appellee relies 
on the evidence of Rutgers, while the appellant assumes the negative, 
and endeavors to rebut the eviderice of Rutgers by that of Maner. 

There can be no doubt, that payment on a note or a promise to pay, 
after full knowledge of the default, precludes'a party making one or 
the other, trom insisting on a want of notice ; but the promise must be 
clear, explicit and unconditional, and the facts of such a nature as to 
clearly warrant the presumption of a waiver; and in 2 Starkie on 
evidence 272, it is said that part payment amounts to the strongest of 
all evidence as to waiver, affording presumptive proof, that all things 
have been rite acta, Vaughn, vs. Fuller, 2 Strange, 1246; Buller 
N. P. 276; 5 Burr, 26,70. Thornton, vs. Wynn, 12 Wheat. 183 ; 
16 John, R. 152; 1 Martin and Yerger, 74. Judge Story in speak- 
ing of the doctrine of waiver says: “If he makes such a waiver in 
“ignorance of facts he will not be bound thereby—but if with full 
“ knowledge, he will. Indeed, a promise by the party entitled to no- 
“tice, to pay the bill, is deemed a full and complete waiver of the 
“ want of notice, and payment of part of the money due on the Bill 
“ will have the same effect. Butthen in all cases of this sort, the 
“promise must be unequivocal, and amount to an admission of the 
“ right of the holder ; or the act done must be of a nature clearly im- 
“porting a like admission of his right. If it be defective in either 
“* respect, or if it be a conditional offer of payment, then and in such 
* case, the holder has no right to insist upon it asa waiver.” Story 
on Bills, page 363, 4,5 and 6; Cayuga Bank, vs. Dill, 5 Hill, 103. 
The part payment of a note not explained or qualified by any ac- 
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companying circumstances, will be held to be sufficient evidence of 
waiver of notice ; 450 Story on promissary Notes; and on page 
454 of the same work, he lays it down among the cases which will 
not constitute sufficient excuse for the want of due notice of the dis- 
honor of a note, where the maker in contemplation of his inability to 
pay the whole note at maturity, has lodged money with the Indorser 
for part payment thereof, when due. 

The evidence of Rutgers, certainly makes out a prima facia case 
of payment, with its legal consequences, on the note by Whitaker, 
and but, that it is rebutted by the direct and positive evidence of 
Maner, would entitled the appellee to all the benefits arising from a 
waiver on the part of Whitaker, were it shewn likewise that the 
payment was not made under a mistake or ignorance of facts. But 
Maner’s testimony is clear and direct; he says that the money was 
his, not Whitaker’s, and paid in accordance with his request ; and we 
think, that this evidence, using the.words of Judge Story, so “ qualifies 
and explains” the transaction, as to preclude all idea of an actual or 
intended waiver on the part of Whitaker. 

There was no evidence shewing a promise of payment on the 
part of Whitaker, and the bare fact of his delivering the money is not 
enough—as to this, Whitaker seems to have acted as the mere agent 
of Maner, and it would be at variance with all ideas of justice, ex- 
plained as the occurrence is, that Whitaker, acting in the capacity of 
an agent simply, should be rendered subject to legal liabilities, by the 
virtual act of his principal. 

Liabilities for the acts of others may be created either by a direct 
authority given for their performance, or it may flow from the adop- 
tion, or in some instances from acquiescence in those acts. But pre- 
sumptions can only stand when they are compatible with the conduct 
of those to whom it may be sought to apply them; and still more 
must give place, when in conflict with clear, distinct and convincing 
proof; 16 Peter’s, U. S. R. 331. 

Could Whitaker, by any possibility, recover the money endorsed 
upon the note in an action, for so much money paid for the use of 
Maner? It is true the payment enured to the benefit of Whitaker, 
in lessening his liability pro tanto upon the note; but a payment by 
any body else would have the same effect, and we cannot think, that 
there existed that privity between Maner and Whitaker, as to have 
produced that identity, contended for by the appellee. The evidence 
of Rutgers does not extend beyond the receiving of the money from 
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Whitaker, and his indorsing it by way of credit upon the note ; but 
there is no evidence to shew that Whitaker intended, wished or dir- 
ected, that the delivery of the money should be considered as a pay- 
ment'specifically made by him, thereby rendering himself liable to 
the legal consequences arising from the act. 

But the presumptions which might otherwise arise in this case 
from the face of the paper sued upon, must give way to facts clearly 
and unequivocally stated in the evidence of Maner; and this Court 
cannot permit the inferences arising from the. act of a party opposed 
in interest, however innocently done, to weigh against positive and 
direct proof. 

It is a general rule, that an endorser once discharged by want of 
notice or laches of the holder, is always discharged, and he cannot 
again be rendered liable, except by some voluntary act or agreement. 
If an act, it must be clear and unequivocal, and incapable of explana- 
tion or qualification ; if an agreement, it must be so clear, that a new 
promise is inferred, and the original liabilities by force of this pro- 
mise incurred anew. 

In this case at least, the waiver should have been established, in 
clear evidence, and not upon suppositions arising from the act of 
third persons, or the peculiar and adventitious situation of parties. 

With these views, the Court is of opinion, that the Court below 
erred in not giving the direction to the jury as prayed for, in relation 
to due diligence and requisite notice on the part of the plaintiff, Mor- 
rison ; and that the facts, as before us, do not constitute a waiver, on 
the part of Whitaker, of such diligence and notice, or an admission 
of notice by Whitaker. 

It is therefore Ordered, that the judgment in the Court below be 
reversed, and that a venire de novo be awarded. 


Per curiam. Judgment reversed, and venire de novo. 
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Freperick R. Cotten, vs. Rosert W. Witutams, Trustee, &c. 


WHERE a plea alledged, that long after the signing, sealing and delivery of 
the bond, as a joint and several obligation, and after it had been endorsed 
and assigned, and also, after the death of one of the obligees, the said 
bond was altered ahd changed materially, by the assignee thereof procuring 
the name of N. T. to be added thereto as one of the obligors ; and also, that 
about one year after the procuring of the name of N. T. to be added, the 
said bond was again altered and changed materially, by the assignee thereof 
procuring the name of defendant to be added thereto, as one of the obligors, 
but did not alledge that the alterations were made without the knowledge, 
license or consent of defendant; held that a demurrer was well taken and 
that the plea was defective. 

It by no means follows, because the allegation, that the alteration was made 
without the knowledge, license or consent of defendant, is of a negative char- 
acter, that it is not essential the validity of the plea; or that the defendant, 
had he have made the allegation, would have been required to prove it, there 
being many negative allegations which must be made in the pleading, but 
which the party pleading them, is not by law required to prove. 

A plea alledging merely that seals were affixed to a bond without the consent 
of defendant, without also alledging that it was done with the knowledge, 
or by the authority or direction of the plaintiff, is not sufficient. 

A plea, having on its face two intendments, ought to be construed most strongly 
against the party who pleads it. 

If several persons sign an instrument concluding with “ witness our hands 
and seals,” some putting seals opposite their names, and others not, such as 
did not affix seals, will be presumed to have adopted the seals already there. 

If the name of an obligor be added to a bond after it has been executed and de- 
livered, whatever effect it may have on the rights of parties who signed it be- 
fore him, the person who thus signed cannot avail himself of it to defeat 
his own deed—such an instrument is good as to him. 

The 34th section of the “ act regulating judicial proceedings,” does not place 
the several classes of instruments therein mentioned upon a footing, in all 
respects, with commercial paper, yet the effect of it isto make them nego- 
iiable by assignment or endorsement. 

It is not necessary that the assignment of a bond, or writing obligatory, should 
be under seal. 


Apreat from Leon Superior Court, transferred from the late 
Court of Appeals. The facts and pleadings are fully set forth in the 
opinion of the Court. 


J. & L. Branch, for the Appellant. 


ist. There being neither a scrawl nor a seal to Cotten’s name, it 
was not his bond. . 
9 
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2nd. Cotten having signed the instrument after its negotiation, 
and after the death of one of the obligees (Nuttall,) his contract 
must have been either with the original obligees, Nuttall, Braden and 
Craig, or with the present holder. If with the former, the instrument 
was void as to him ab initio by the law of nature, as well as the law 
of the land, because one of the obligees was dead, and there could 
be no delivery tohim. If his contract was with the present holder, 
then the proof not only does not support the declaration, but is utterly 
irreconciliable with its allegations, because he is declared against as 
having excuted the instrument “jointly and severally,” with others, 
and “ delivered it to Nuttall, Braden and Craig, whothen and there 
endorsed and delivered it to” the present holder. 

3rd. The addition of the name of an obligor, not originally such, 
without the consent of all the parties, is such a material alteration 
as vitiates the bond, and it rests on the, person claiming under it to 
show that the alteration was made with the consent of the parties. 
Bayley on Bills, 44, 45, 92. Chitty on Bills, 211. O’Neal vs. 
Long, 4 Cranch, 60. Speake et al vs. United States, 9 Cranch, 28. 
Selwyn, N. P., 547, 549. Shep. ‘Touchstone, 69. 

By a statute of this State, Duval’s Comp., 103, co-sureties can re- 
cover pro rata contribution of each other by action at law ; suppose 
A executes a bond for 1000, with B and C assureties. If B iscom- 
pelled to pay the whole, he can recover back $500 from C. But 
foreseeing that, B, will be compelled to pay it, C, by collusion with the 
holder, procures the names of two insolvent persons to be added to 
the instrument ; B, then can recover only one fourth of the debt, or 
$250 from C. Would it not be equivalent to permitting a party to 
an instrument to increase ordiminish the amount of it at his pleasure ? 

4th. If the above position is correct, it follows that the bond was 
rendered utterly void, as to all prior obligors, by the addition of 
Thompson’s name, long before Cotten became a party to it; what- 
ever obligation Cotten’s signing it subsequently, imposed on him, it 
certainly could not revive it as tothem. Then how can he be re- 
covered against as a joint and several maker with them ? 

5th. The case is not at all changed by the fact that the special 
pleas were defective, (if they were so). It was not necessary to 
plead specially. All the facts of the case on which appellant relied, 
could be proved under non est factum ; Selwyn, N. P., 569, et 
passim. 

The case was tried on that plea ; appellant offered to prove that the 
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addition of Thompson’s name was made; that it had been made 
without the knowledge or consent of the obligors; that the bond had 
been transferred by Nuttall’s endorsement two years after Nuttall’s 
death, and that Cotten had signed it after it had been so transferred, 
and the whole evidence was rejected by the Court as immaterial. 

6th. The Court erred in rejecting the testimony of Rutgers, be- 
cause, even if the facts proposed to be proved by him, did not con- 
stitute a legal defence to the action, they were relevant to the issues, 
and ought to have gone to the Jury, along with proper instruc- 
tions as to their effect. 

7th. It will require three legal anomalies to support the judg- 
ment rendered in this case. 1. A dead man must be made to enter 
into acontract. 2. A dead man must be made to indorse an instru- 
ment with hisown hand. 3. A living and a dead man must be made 
to endorse and deliver over a bond, long before the bond itself is ex- 
ecuted or delivered to them. 


Long & Walker, for Appellee. 


T. H. Hagner, for Appellee, in reply to the point first made, viz :— 
That there being no scrawl or seal to Cotten’s signature, he was 
not bound—said : , 


That the adoption of a seal already made, is as good as making a 
new seal for himself. That a recognition of the impression already 
made is sufficient—and he cited: Hurlestone on Bonds, p. 7. 3 
Scammon’s Rep. 41—and again 51. And one seal is enough for 
several parties. 1 Espinassi Rep. 97. 

Upon the second point, that the contract of Cotten was made after 
Nuttall’s death, and so was made with a dead man, he argued :— 
That Cotten adopted the contract as made. He became surety to 
the holder of the obligation. That obligation had been made during 
Nutiall’s life-time ; had been endorsed by him, and was then held by 
a third party ; payable as a bond or note to bearer. Cotten’s signing 
and sealing it, made him surety for the performance of the obligation of 
the former obligors, that they would pay to the order of Nuttall, Bra- 
den & Craig, which order he, Cotten, knew had already been made 
thereon, for it was held by athird party. The legal effect of his act 
was, to oblige himself to pay the money to whomsoever should be- 
come the holder of that obligation. He referred to the case of 
deeds, and to the doctrine of relation. That deeds may have double 
delivery—and such shall take effect, and have relation to first de/iv- 
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ery or not, as circumstances may require—* ut res valeat”—for if 
relation may hurt, and for some cause make void the deed, then :it 
shall not relate. Shepard’s Touchstone, 72. Butler & Baker’s 
case, 3 Reports, 25. Jenning’s vs. Bragg, Croke Eliz. 446—7. 
That where an obligation is made by two, and the one seals at one 
time, and the other at another time, yet it is one entire deed, and 
shall relate to the time of the first delivery, and the party shall de- 
clare accordingly. . And he cited: Colling’s vs. Harding, Croke 
Eliz. 622. Lord Coke. declares that the relation depends on the 
nature of the transaction, and the presumable intention of the parties. 
« Semper ita fiat relatio, ut valeat dispositio.” 

Upon third point: That the adding new names is a material alte- 
ration—he admitted it was a material alteration to vitiate the bond 
as to parties not consenting—but contended that there was no altera- 
tion here—but the making an obligation by another party. So 
every new name added by endorsement to a note or bill of exchange 
creates a new obligation. That the cases cited from Bayley on 
Bills, and Chitty on Bills, were of alterations made within the pro- 
vince of the revenue laws—to defraud the exchequer—to make a new 
contract outof an old one, without paying stamp duties, and void 
because of that fraud. Yet admitting, for the sake of the argument, 
that this is an alteration which the defendant could set up; yet the 
demurrer must be held good, because there is no averment that the 
alteration was made without the knowledge of defendant. A refer- 
ence to the citations made by appellant’s counsel proves this. In 4 
Cranch, 60—an alteration made without the knowledge ofa party, de- 
clared to make the contract void as to that party. 9 Cranch, 28— 
the erasure of one name and substitution of another, “ without the 
knowledge of the party sought to be held bound.” Selwyn’s N. P. 
p. 547, (258,) bill of exchange altered without the knowledge or 
privity of the defendant—citing 4 Term Rep. 320; and Grose, J. 
cited Pigot’s case, 11 Rep. 27. 

It is alledged that there could be no endorsement to the plaintiff, to 
sustain the allegation in the declaration—because there could be no 
delivery to the obligees—Nuttall being dead. The case of Adams 
vs. Jones, 12 Adolphus & Ellis, shows that a blank endorsement, 
with a delivery of the obligation to any party as such endorsee, would 
be a sufficient delivery to any subsequent holder. It becomes as a 
note payable to bearer. 

On the whole case, he contended that there was nothing antago- 
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nist to sound principles of law inthe judgment below. To have de- 
cided otherwise, would have been to allow the obligor to defeat at 
will, by mere parol, his own solemn deed. He thought there was 
nothing strange or inconsistent in a man’s adopting an obligation al- 
ready made by others; and his signing and sealing the obligation, 
placed him just where he would have been, had he signed and sealed 
it at its date. That date he cannot controvert. 

He instanced the case of a deed, signed, sealed and deliv- 
ered. Suppose that, subsequently, and after the assignment of 
that deed, another party, who claimed an interest in the land, should 
also sign and seal the same deed, then in possession of the assignee, 
would it not be a valid conveyance? Would it not be an acknow- 
ledgment and adoption of every antecedent act? Could the party be 
allowed to invalidate it by parol proof of what was contradicted by 
his seal, without averment of fraud, or deception, or failure of consid- 
eration ? 


J. & L. Branch, in reply: 


It is admitted that any number of persons may adopt a single 
scrawl or seal, but there must be something in the relative positions 
of the names, or some other circumstance, from which such an inten- 
tion may be inferred. 

It may be true, that Cotten made himself liable to the holder for 
the payment of the debt; it is not necessary for us to deny that in 
this case. But if so, it was a new and substantive contract between 
him and the holder, and should have been suedon as such. He 
never made such a contract as that described in the declaration. 
Who ever heard of a bond or note being endorsed specially or in 
blank, and passing about from hand to hand, payable to bearer, be- 
fore the note or bond itself was executed ? 

How can the doctrine of relation and double delivery be made ap- 
plicable? The doctrine of relation only applies when there has been 
a double delivery. But the whole difficulty in this case arises from 
the fact, that there has not been a single, much less a double, delivery 
to Nuttall, Braden & Craig, by Cotten. If a party execute and 
deliver a deed, and at the time some disability exists, as that 
the grantor is a minor, femme covert, &c., and afterwards the disabil- 
ity ceases, as that the grantor has attained his majority, and the 
grantor makes a new delivery, then the second delivery relates back 
to the first. These are precisely the cases cited for the appellee. 
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We admit, and all the authorities we have cited ‘prove, that if it 
was part of the original contract that a new obligor should be added, 
it may be done without injuring the deed. We do not understand the 
case from Croke Eliz. to prove any thing more. 

If it is admitted that the addition of the name of an obligior vitiates 
the instrument as to all prior signers not consenting to it, the Court 
clearly erred, in rejecting testimony going to prove that Thompson’s 
name had been added, without the consent of the prior obligors. If 
the addition of Thompson’s name invalidated the instrument as to the 
prior signers, it had ceased to be their bond before Cotten signed it. 
When he did sign it, whatever obligation it imposed on him, it eer- 
tainly could not revive it'asto others; and his contract could not 
therefore, be jointly and severally with them, it having ceased before 
that time to be their bond. 

If we have failed to prove that the instrument sued on, is of no va- 
lidity as to Cotten, it is sufficient for our purpose, if it has been 
shown that he is not bound, jointly and severally, with Taylor and 
others—that he did not execute and deliver his bond to Nuttall, Bra- 
den and Craig—and that Nuttall, Braden and Craig, did not assign 
his bond toghe appellee. He insists that he made no such contract 
as that declared on ; and it is not sufficient for the appellee to show 
that he made some other contract as onerous to himself, and as bene- 
ficial to the appellee. 


Dovetas, Chief Justice : 

This is an action of debt, instituted by Robt. W. Williams, Trus- 
tee, &c., against Frederick R. Cotten, in the Superior Court of the 
Middle District of Florida, for Leon county, upon a written instru- 
ment, a copy of which is contained in the bill of exceptions, that 
makes a part of the record in this cause. 

The declaration contains two counts—the first upon said written 
instrument, and ‘he second upon an account stated. 

The pleas are—First : Non est factum—(not sworn to.) Second : 
A special plea, alleging: “ That long after the said writing obligato 
ry had been signed, sealed and delivered, by John S. Taylor, John 
Taylor, and Henry B. Bradford, to Wm. B. Nuttall, Hector W. 
Braden and Wm. P. Craig, as their joint and several deed, and long 
after it had been endorsed and assigned by the said Braden, Nuttall 
and Craig, to the Union Bank of Florida, and long after the death of 
Wn. B. Nuttall, one of the obligees, the said Union Bank procured 
him, the said defendant, to sign and seal the same, as one of the joint 
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and several obligors or makers thereof; whereby it is not, and never 
was of any force or effect whatever, as the joint and several bond of 
this defendant”—concluding with a verification. Third: Another 
special plea, setting forth that, long after the making, sealing and 
delivery of the said writing obligatory, by John S. Taylor, John 
Taylor and Henry B. Bradford, to said Wm. B. Nuttall, Hector W. 
Braden and Wm. P. Craig, as their joint and several obligation, and 
after the assignment and endorsement thereof by said Nuttall, Bra- 
den and Craig; to wit: about five years—and long after the death 
of Wm. B. Nuttall, one of the obligees, to wit: about four years— 
the said writing obligatory.was altered and changed materially, by 
the said Union Bank, the endorsee thereof, procuring the name of 
one Noah Thompson to be added thereto, asa joint and several 
maker thereof; and also that afterwards, that is to say, after the pro- 
curing the name of the said Noah Thompson to be added thereto as 
aforesaid—to wit: one year—the said Union Bank again altered 
and changed materially the said writing obligatory, by procuring the 
name of this defendant to be added thereto, as a joint and several maker 
and obligor ; whereby, and by means whereof, the said writing obli- 
gatory has become, and was rendered void”—concluding as before. 
Fourth : Nil Debit. 

To the second and third pleas, the plaintiff demurred specially. 
To the second : “ Because the same is inconsistent, insensible, irreg- 
ular, and defective, and is equivalent to the general issue.” To the 
Third : Because the same is defective in this—that it avers the said 
bond sued on, was altered and materially changed, without stating 
that the same was done without the consent of the defendant; and 
because the same is inconsistent, argumentative, irregular and de- 
fective. To this demurrer there was a joinder ; and after argument 
had thereon, the demurer was sustained in the Court below. The 
case was submitted to a jury, upon the issues made upon the other 
two pleas; who returned a verdict for the plaintiff, viz: “ That the 
defendant owed the debt in the declaration mentioned—three thou- 
sand two hundred and six dollars and twenty-five cents, and nine 
hundred and forty-eight dollars and sixty-one cents damages ; making 
together the sum of four thousand one hundred and fifty-four dollars 
and eighty-cents, (besides his costs)—and for this sum judgment was 
entered. On the trial of this cause in the Court below, the defen- 
dant tendered his bill of exceptions, which was signed, sealed, and 
ordered to be made a part of the record, in the words, following :— 
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“Robert W.:-Williams, Trustee, vs. Frederick R. Cotten.” “In 
Leon Superior Court, December Term, 1844. Bill of Exceptions.” 
Be it remembered, that on the trial of this cause, the plaintiff 
proved the signatures of John S. Taylor, John Taylor, Henry B. 
Bradford, Noah Thompson, and Frederick R. Cotten, (the defen- 
dant,) to the bond; and the hand writing of Hector W. Braden, 
William B, Nuttall, and William P. Craig, to the endorsement on 
the bond, and offered the said bond in evidence. 
$3206 25-100. On or before the first day of January, one thou- 
sand eight hundred and forty-two, we and each of us promise and 
oblige ourselves, our heirs, executors, and administrators, te pay to 
William B. Nuttall, Hector W. Braden and William P. Craig, or 
their order, the just and full sum of three thousand two hundred and 
six dollars and twenty-five cents, lawful money of the United States, 
with interest thereon; at the rate often per'cent per annum from the 
time the same shall become due until paid, for value received.— 
Witness our hands and seals, ‘Tallahassee, the first day of January, 
one thousand eight hundred and thirty-four. 
JOHN 8S. TAYLOR, [sear] 
JOHN TAYLOR, [seat] 
H. B. BRADFORD, [seat] 
NOAH THOMPSON, 
F. R. COTTEN. 





Endorsed : 

Wm. B. Nurratt, 
H. W. Braven, 
Wm. P. Crate. 

Defendant objected to the said bond being read in evidence to the 
jury: Because there was no seal or scrawl to the name of Henry B. 
Bradford, Noah Thompson, and Frederick R. Cotten, to the bond : 
and the same was therefore variant from the instrument declared on. 
not being the bond or writing obligatory of said persons, or of said 
Cotten, as declared on. 

The Court overruled the objection, and admitted the said instru- 
ment in evidence, to which said defendant excepted ; and this bill is 
signed, sealed, and ordered to be filed, and made a part of the record. 

Here the plaintiff rested his case. 

Defendant had offered to prove by Henry L. Rutgers, that he was 
an officer of the Union Bank of Florida, in the months of January 
and February, 1838, when the bond in suit was negotiated to and 
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delivered to the Union Bank, by Braden and Craig, with the en- 
dorsements of themselves and Nuttall; that the bond was subse- 
quently passed by the bank to plaintiff; that while the Bank had and 
owned the same, the names of Noah Thompson and Frederick R. 
Cotten were added thereto; witness does not know of any consent 
on the part of John S. Taylor, John Taylor and Henry B. Bradford, 
or either of them, to the addition of the names of Noah Thompson 
and Frederick Cotten, to the said bond, or of*any knowledge on 
their part thereof; nor does he know of any objection being made by 
the said John S. Taylor, John Taylor and Henry B. Bradford. 
Witness thinks Col. Wm. B. Nuttall died in the spring of 1835. 
James D. Westcott was then called by defendant to prove that Col. 
Wm. B. Nuttall died on 26th April, 1836; which being overruled, 
was excepted to. This was all the evidence in the case, and to the 
admission of which plaintiff objected ; and the objection being sus- 
tained, defendant excepted thereto. 

Defendants counsel thereupon requested the Court to instruct the 
jury : 

ist. ‘That unless the jury are satisfied, from the evidence, that the 
addition of the names of Cotten and Thompson to the bond, was by 
the consent of John S. Taylor, John Taylor, and Henry Bradford, it 
vitiates the bond, and plaintiff cannot recover thereon in this action. 

2d. That unless the jury are satisfied, from the evidence, that such 
addition was by consent of John S. Taylor, John Taylor and Henry 
B. Bradford, the plaintiff cannot recover in this case, as the proof is 
variant from the declaration. 

3d. That ifthe jury shall believe that, Wm. B, Nuttall died in the 
spring of the year 1836, and that the defendant signed said bond af- 
ter his death, the said bond is void as to this defendant, and plaintiff 
cannot recover in this action. 

4th. That defendant and Noah Thompson, having signed the bond 
after the death of Wm. B. Nuttall, there could be no delivery of the 
bond to him, and consequently the proof is variant from the declara- 
tion, and plaintiff cannot recover in this action. 

5th. That if the jury shall be satisfied that the name of the defen- 
dant was added to the bond after it had been assigned to the Union 
Bank, that then the plaintiff cannot recover in this action. 

6th. That unless the jury shall be satisfied that the name of 
Thompson was added to the bond by the consent of John S. Taylor, 
John Taylor and Henry B. Bradford, the bond was vitiated, and ren- 
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dered void thereby, and the addition of the name of pases afterwards 
would not validate the same. 

7th. That there being no seals or scrawls to the names of Henry 
B. Bradford, Noah Thompson and defendant, the proof is variant from 
the declaration, and plaintiff cannot recover in this suit by reason 
thereof. 

8th. That upon the whole evidence the jury should find for the 
defendant. 

The Court refused said instructions, and charged the jury that, 
upon the evidence, they should find for the plaintiff. To which de- 
cision and opinion of the Court, refusing, and giving said instruc- 
tions, and in refusing to admit said testimony, deponent excepted ; 
and this bill of exceptions is accordingly signed, sealed, and made 2 
part of the case. 

(Signed) SAML. JAS. DOUGLAS, (szat.) 

Dec. 17th, 1844. 

Whereupon the defendant prayed an appeal to the Court of Ap- 
peals of the Territory of Florida, which was granted. ‘The cause 
was carried up to that Court, and was transferred therefrom into this 
Court, pursuant to the provisions contained in the last clause of the 
17th article, (Schedule and Ordinance,) of the Constitution of the 
State, which is as follows: “ And all actions at law, or suits in Chan- 
cery, or any proceeding pending, or which may be pending in any 
Court of the Territory of Florida, may be commenced in, or trans- 
ferred, to such Court of the State as may have jurisdiction of the 
subject matter thereof.” And also in pursuance of the provisions of 
the 14th section of the act of the General Assembly of this State, of 
July 25th, 1845, entitled, An act to organize the State of Florida, 
which was passed to carry into effect the above mentioned constitu- 
tional provision, so far as regarded cases pending in said Court of 
Appeals, and is in the following words, viz: “That all cases now 
pending in said Court of Appeals, shall be transferred to said Su- 
preme Court, and tried and decided therein and thereby, except cases 
cognizable by the Federal Court, which may be organized in this 
State, which shall be transferred to such Court.” And all writs of 
error or appeals from judgments, decrees or decisions heretofore 
given, or rendered by any of the Superior Courts of the Territory, 
shall be returned to said Supreme Court, and tried, and decided there - 
in, and thereby.” 

On the first day of the present term of this Court, a motion was 
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made by the plaintiff’s counsel, to dismiss this cause, upon the fol- 
lowing grounds, to wit : 

First: Because it has no rightful place in this Court; and this 
Court has no jurisdiction of the same, no appeal or writ of error hav- 
ing been sued out, or taken to this Court; and this Court has no ap- 
pellate jurisdiction in this cause. 

Second: Because the judgment of Leon Superior Court is final, 
until reversed by the proper appellate tribunal, constituted by the 
acts of Congress of the United States. 

Third: Because this Court has appellate jurisdiction only over 
those Inferior Courts, which the Constitution of the State of Florida 
hath established, and which compose with this Court, the judiciary 
powers of the State.” 

This motion, after a full discussion, at the bar, of the questions in- 
volved in it, was overruled; and it was intimated that, when the 
opinion of the Court should be pronounced upon the merits of the 
case, the reasons for the decision upon .the motion would be stated. 
But since that time, Judge Batrze.t has delivered the opinion of the 
Court, upon a similar motion, upon the same grounds, in the case of 
Charles D. Stewart vs. Thomas Preston, junior, and it has conse- 
quently become unnecessary to do more now than to refer to that 
opinion, in which all the members of the Court concurred. 

We proceed, therefore, to consider the errors assigned, which are 
as follows, to wit: 

First : That the Court sustained the demurrer to the two special 
pleas, and the plea of Nil Debit, improperly. 

Second: The Court erred in permitting the instrument of writing, 
offered by the plaintiff, to be read in evidence. 

Third: The Court erred in rejecting the evidence of Henry L. 
Rutgers, as set forth in the bill of exceptions. 

Fourth : The Court erred in refusing to give the instructions pray- 
ed for by the defendants, as set forth in the bill of exceptions. 

Fifth: The Court erred in instructing the jury that, on the evi- 
dence, they must find for the plaintiff. 

The first error assigned, involves the validity of the two special 
pleas. In one of these pleas, the appellant alleged that the bond 
was altered by the addition of his own name; and the other, that it 
was altered by the addition of the name of Noah Thompson, and 
also of his own; but he does not allege in either of them, that the 
alteration complained of, was made without his knowledge, license or 











48 SUPREME COURT. 





Cotten vs. Williams: 





consent. He was the last signer of the bond, and so far as the addi- 
tion of his name produced any alteration therein, it could not, in the 
nature of things, have been done without his license and consent, un- 
less his signature thereto was obtained by surprise, fraud or duress, 
neither of which is alleged or pretended. But it is insisted by the 
counse] for the appellant, that he was not bound to make this allega- 
tion in his plea, because it being a negative one, he could not, (if 
alleged,) be required to prove it; and that he was only required to 
allege, what it would have been incumbent upon him, (if alleged,) 
to prove. 

But it by no means follows, that because this allegation was of a 
negative character, it was not essential to the validity of his pleas ; 
or that if he had made the allegation, he would haye been required 
to prove it. There are many negative allegations which must be 
alleged in pleading, which the party pleading them, is not by law 
required to prove. There is no difference, as to the rules of evi- 
dence, between criminal and civil cases ; what may be received in 
one, may be received in the other ; and what is rejected in the one, 
ought to be rejected in the other. 2 Russell on Crimes, 588. The 
King vs. Watson, by Abbott Justice, 2 Starkie’s Reports, 155. 
And yet, in the case of The King vs. Hanson, where there had been 
a conviction for selling ale, without an excise license, the informa. 
tion negatived the defendants having a license ; but there was no 
evidence to support this averment ; the only evidence to support the 
conviction being, that the defendant had, in fact, sold ale. The 
question was, whether the informer was bound to give evidence to 
negative the existence of a license. In support of the conviction, it 
was contended that such evidence was unnecessary, and that it lay 
upon the defendant to prove that he had a license ; for it is a rule, 
both of the civil and common law, that a man is not bound to prove 
a negative allegation ; and the case of the King vs. Turner, was 
cited, as an express authority uponthe point. Abbott, Chief Justice, 
said: I am of opinion that the conviction is right. It is a general 
rule that the proof of the affirmative lies upon the party who is to 
sustain it. In the case of the King vs. Turner, all the learned 
Judges concurred in that principle. 2 Russell on Crimes, 693. 1 
Hawkin’s Pl. of the Crown, chap. 19, section 17. The United 
States vs. Hayward, 2 Gallison’s Reports, 499. Upon the same 
principle, a very late case, the Apothecary’s Company vs. Bently, 
was decided: “That was an action for a penalty on the Statute of 
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55th George the Third, section 194, for practising as an Apothecary, 
without having obtained the certificate required by that act. All 
the counts in the declaration contained the allegation, that the de- 
fendant did act and practice as an Apothecary, &c., without having 
obtained such certificate, as by the said act is directed. No evidence 
was offered by the plaintiffs to show that the defendant had not ob- 
tained the certificate. The plaintiffs ‘having closed their case, the 
counsel for the defendant submitted that there must be a non-suit. 
Abbott, Chief Justice, said: “I am of opinion that the affirmative 
must be proved by the defendant.” Ry. & Maod, N. P. C. 159, S. 
C. 1Car&P.538. Spiere’s vs. Parker, 1 Term Rep. 144—and 
Jelfs vs. Ballard, 1 Bossanquet & Puller, 468, are also, authorities in 
point. A plea, alleging merely that seals were affixed to a bond, 
without the consent of the defendant, without also alleging that it was 
done with the knowledge, or by the authority or direction of the plain- 
tiff, is not sufficient. ‘The United States, plaintiff in error, vs. Wil- 
liam Linn, et al, defendants in error. 1 Howard’s S. C, Reports, 
104—110. This last case is an authority directly in point, for 
neither of these pleas contain any positive averment that the Union 
Bank, at the time when it is alleged that Noah Thompson and the 
defendant put their names to the instrument in question, had any in- 
terest in it, or authority over it; nor is there any averment in either 
of the pleas, that their names were so put, with the knowledge or 
consent of the plaintiff; all that is said in those pleas about the 
Union Bank, is said by way of inducement, rehearsal or argument. 
Every thing, therefore, in relation to the Union Bank, is left to infe- 
rence merely ; and it is a rule in pleading, that when a plea has on 
the face of it two intendments, it ought to be construed most strongly 
against the party who pleads it. To this point, the case last cited is 
also direct authority. 

In the case of Speake and others vs. the United States, 9 Cranch, 
37, Mr. Justice Story, who delivered the opinion of the Court, said: 
“It is clear at the common law, that an alteration or addition in a 
deed, as by adding a new obligor, or an erasure in the deed, as by 
striking out an old obligee, if done with the consent and concurrence 
of all the parties to the deed, does not avoid it; and this principle 
equally applies, whether the alteration or erasure be made in pursu- 
ance of an agreement and consent, prior or subsequent to the execu- 
tion of the deed; and the cases in the books, in which erasures, in- 
terlineations and alterations in deeds, have been held to avoid them, 
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will be found on examination to have been cases in which no such 
consent had been given.” The plea upon which this opinion was. 
pronounced, contained the negative allegation, that after the execu- 
tion of the bond on which the suit was founded, it was materially al- 
tered and changed, &c., (setting out the alteration,) without the 
license, consent or authority of the defendant, &c. To which the 
United States replied, that the bond was so altered and changed, 
with the assent, and by the concurrence, license, direction and autho- 
rity of all the-defendants. To this replication there was a demurrer, 
and joinder in demurrer, and upon this issue the cause turned. 
Now, as the pleas under consideration, do not contain either 
the allegation that the alteration complained of, was made with- 
out the consent of the defendant, or the allegation that it was 
done with the knowledge, or by the authority, or direction of 
the plaintiff, we are warranted in the conclusion, that it was done 
with the consent and concurrence of all the parties, upon the 
principles.above cited, “that a plea which has upon the face of it 
two intendments, ought to be construed most strongly against the 
party who pleads it ; and if such were the case, surely they contain no 
matter of defence, ‘and the Court below did not err in sustaining the 
demurrer tothem. To the plea of Nil Debit, (which is confined to 
the second count of the declaration,) there does not appear to have 
been any demurrer. 

The second error assigned, is that, “ the Court erred in permitting 
the instrument of writing offered by the plaintiff, to be read in evi- 
dence.” 

One ground of exception relied upon in argument, was, that there 
was no scrawl or seal affixed to the signature of the appellant there- 
to, consequently it was not his deed, and therefore was variant from 
the one declared upon. There were five signers to this instrument, 
to the names of three of whom a scrawl was respectively affixed as a 
seal—to the other two there was no scrawl or seal affixed opposite 
to their respective names. But the appellant, by signing the instru- 
ment, after those to whose names a scrawl was respectively affixed 
as a seal, and which, by our statute, is equivalent to a seal—(see the 
act to amend an act regulating judicial proceedings, approved 23d 
Nov. 1828, by the 36th section of which it is provided, that “a 
scrawl, affixed asa seal, shall be as effectual asa seal; Duval’s 
Comp. page 96)—adopted the existing seal. Two persons may 
make use of one seal in the execution of a bond, and it will be the 
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deed of both. Flood vs. Yander, 1 Blackford’s Rep. 102. In Shep- 
herd’s Touchstone, page 56, it is laid down that, “ if there be twenty 
to seal one deed, and they all seal with one seal, yet if they make 
distinct and separate prints, this is a sufficient sealing, (as to all,) 
and the deed is good enough. 

In the case of Lord Lovelace, Sir W. Jones, 268, it was admitted 
by the prosecution that, “ if one of the officers of the Forest put one 
seal to the rolls by consent of all the verderers, regarders, and other 
officers, it was as good as if every one had put his several seal ; and 
if divers men enter into one obligation, and they all consent, and 
put but one seal to it, it is a good obligation of them all.” 

It was held, in the case of Ball vs. Demsterville, 4th Term Reps. 
313, “that if one partner in a transaction seal a deed with one seal, 
for himself and partner, with his consent and in his presence, it is a 
good execution of the deed for both.” This is acknowledged to be 
the rule in the case of Ludlow, et. al., vs. Simond, 2d Caine’s Cases, 
1—42 and 55. 

In the case of McKay, et. al., vs. Bloodgood, 9 John. Reps. 284, 
in debt on bond, it was held that, where one partner signs a bond in 
the name of the firm, and affixes one seal, it will bind the other who 
saw and approved it before the signing and sealing, but who was 
not present when done. The principle of the two cases last cited is 
sustained by Philips on Evidence, page 416. 

But it was insisted in argument, on behalf of the appellant, that to 
make the seal of one obligor the seal of another, it must appear by 
the instrument itself, that those who sign with that view, recognized 
the seal of the other party. If it be so, (and it is unnecessary to the 
decision of this case to inquire into the soundness of this position,) 
the document before us concludes with these words: “ Witness our 
hands and seals.” All who signed it, therefore, recognized it as a 
sealed instrument. The case of Hatch vs. Crawford, Admr. 2 
Porter, 54, is in point. It was an action of assumpsit upon a written 
agreement, which concluded as follows, viz: Given under our hands 
and seals.”” One signed and sealed, and immediately below his 
name, the other signed, but made no separate seal. Plea, the general 
issue. 

The Court below excluded the instrument from being read as evi- 
dence, under the issue in that form of action, on the ground that it 
was the deed of both. The Supreme Court of the State of Illinois, 
in the case of Davis vs. Burton and others, 3d Scammon’s Rep. 44, 
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which is cited and reaffirmed in the case of Wilcox vs. Ward, et. al., 
3d. Scammon’s Reps. 51, said, that in reviewing the authorities 
upon the doctrines of seals, in questions the most analagous to the 
one before us, we see a steady and progressive relaxation of the an- 
cient and strict doctrine on this question. We find no ancient deci- 
sion at common law precisely in point ; but without such authority, 
we aré-disposed, (says the Court,) to lay down such a rule as will be 
consonant to reason and justice, and compert with the obvious inten- 
tion of the. parties, _We recognize the principles assumed in this 
case, and feel, (to use the language of that Court,) warranted by com- 
mon sense, by justice and sound reason, as well as the principles 
of law, to presume that all the signers of an instrument of writing, 
indicating upon its face an intention to seal it, adopted any seal or 
scrawl, which may have been affixed to the name of any one of 
them. If there is any country where the ancient and*strict doctrine 
upon this question may, with propriety, be relaxed, it is our own, 
since the Legislative Council of the late Territory of Florida, by the 
24th section of the act regulating judicial proceedings, above cited, 
which is of force in this State, has expressly enacted that: “ All 
promissory notes, and other. instruments of writing, not under seal, 
shall have the same force and effect, as bonds and instruments under 
seal ;” thereby rendering the difference between them rather matter 
of form than of substance. 

The third.error assigned is, that: “The Court erred in rejecting 
the testimony of Henry L. Rutgers, as set forth in the bill of excep- 
tions. 

The defendant put in a plea of non est factum, upon which issue 
was joined, and this raises two questions ; first, whether the instru- 
ment declared upon is, or is not his bond ; and second, whether if it is 
his deed, he is not estopped from saying in this suit, that it is not the 
bond of all whosigned it. What the effect may be as to the rights 
of the parties who signed the bond betore him, and ata different 
time, (if any of them did thus sign it,) we are not called upon now 
to enquire or decide ; that it is good as to him we entertain no doubt. 
He had a right to sign it at the time and under the circumstances 
that he did so, or at least he cannot have any right to set up his own 
act in this regard, to avoid his own deed. In this opinion we are 
borne out by the case ofthe The United States vs. Linn et al before 
cited, which was an action of debt instituted upon the official bond of a 
Receiver of Public monies. Upon the trial of that cause, after read- 
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ing the bond to the jury, the defendant called a witness who testified 
in substance that he saw the bond after it had been signed by the 
obligors in the hands of William Linn, (the obligor first named there- 
in,) after it had been returned from the District Judge, with his certi- 
ficate endorsed of the sufficiency of the sureties. That the District 
Judge, in a note in writing accompanying the bond, pointed out the 
omission of the seals to the names of the signers of the instrument, 
and said Linn, saying he would obviate that difficulty, took a pen, 
and in the presence of the witnesses, added scrawls by way of seals 
to each name subscribed as makers of the instrument. ll the de- 
fendants united in a joint plea of “ non est factum,” and the Court 
held that the adding of the scrawl by Linn, to his own name, did not 
vitiate the instrument as to him; that he had a right to add the seal, 
or at least he could have no right to set up his own act in this respect 
to avoid his own deed. It was therefore his deed, and the plea 
“non est factum,” asto him was false, and the Court sustained the 
demurrer to it, upon the familiar principle, that a joint plea, which 
is false as to one, is false as to all the parties pleading it. 

By the 34th section of the act “regulating judicial proceedings, 
before referred to, Duvals Com. p. 96 ; it is (in-substance) declared 
“that the assignment or endorsement of any bond, note, covenant, 
deed, bill of exchange, or other writing, whereby money is promised, 
or secured to be paid, shall vest the assignee ov endorsee thereof, 
with the same rights, powers and capacities, as might have been pos- 
sessed by the assignor or endorser; and the assignee or endorsee, 
may bring suit in his own name; nor shall it be necessary for the as- 
signee or endorsee of any instrument assignable by law, to set forth 
in his declaration the consideration upon which such assignment was 
made, nor to prove such consideration, unless the same shall be im- 
peached by the defendant, under oath.” 

It is not supposed that the object of this provision was to place 
these several classes of instruments, upon a footing (in all respects) 
with commercial paper, yet the effect of it is to make them negocia- 
ble by assignment or endorsement. If this were a new Statute, this 
Court would be inclined to confine the word assignment in the section 
last cited to such instruments as at common law did not pass by en- 
dorsement, and to extend the word endorsement only to other classes 
of written instruments ; but the provision is a convenient one as gen- 
erally understood and acted upon. The practice of applying it alike 
to all these various classes of instruments, has long prevailed in the 
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ordjnary transactions.of business, and we are not now disposed to 
disturb it. The present holder of this instrument is an endorsee, 
and brought this suit as such under that act. “There is not upon 
the face of the instrument any thing indicating an alteration, or cast- 
ing a suspicion upon its validity, that should have put the appellee 
upon enquiry.” He took it, for aught that appears, in good faith. 
The appellant, by putting his name theréto, gave value to the instru- 
ment ; ** non constat,” but the appellee took it upon the faith and cred- 
it of his name alone. The testimony of Henry L. Rutgers, if it 
could have been’ received, would show that this is the very instrument 
which the appellant intended to execute ; and we think that under all 
these circumstances he is estopped from setting up his own act in re- 
gard to this alleged alteration, even to avoid this suit. 

The rule, said Lord Denman, in delivering the judgment of the 
Court in the case of Pickard rs. Sears, 6 Adolphus and Ellis, 475, is, 
that where one by his words or conduct, wilfully causes another to 
believe in the existence of a certain State of things, and induces him 
to act on that belief so as to alter his own previous position, the for- 
mer is concluded from averring against the latter a different state of 
things existing at the same time ; and this principle is affirmed, also, 
in the cases of Coles vs. The Bank of England, 10 Adolphus & 
Ellis, 439. Hearne vs. Rogers, 9 B. & C, 586. Groves rs. 
Key, 3 B. & Ad. 144. 

No man can avoid his own deed by which an estate has passed, on 
account of his own fraud in executing it. Doe ex dem Roberts vs. 
Roberts, 2 Barnwell & Alderson, Rep. 367. He is estopped from 
so doing. ‘Contrary to the feeling which appears to have pervaded 
the Courts with regard to other classes of estoppels, their inclina- 
tion seems to have been to eztend the list of estoppels in pais, espe- 
cially in mercantile transactions, where men are obliged to trust much 
to appearances. Jenys vs. Fowler, Strange Rep. 946. ‘These au- 
thorities are directly in point, for notwithstanding the instrument in 
question is not strictly mercantile paper, yet it isin the nature (to a 
certain extent) of such paper. The act referred to makes it nego- 
ciable. In dealing in it, men are obliged to trust much to appear- 
ances. It requires amongst those who deal in it, the utmost fairness 
and good faith, and the principles deducible from the cases last cited 
are deemed applicable to it, and the question before us. 

If we are right in the views which we have taken of these mat- 
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ters, (and we entertain no doubt about them,) neither the third, fourth, 
or fifth errors are well assigned. 

There was another point taken for the appellant, upon the 
argument of this cause, which deservesa passing notice. It was 
that the assignment should have been under seal. The remarks 
heretofore made, respecting the 34th section of our judiciary act, 
and its bearing upon this class of cases, would seem to be a 
sufficient answer to that position. But lest it may not be so 
considered, we refer to the case of Clark vs. Rogers, 2 Green- 
leaf’s Rep. 148; in which Chief Justice Mellen, in delivering the 
opinion of the Court, remarked, that “for many years, Courts of 
Justice have been gradually becoming more and more inclined to 
protect equitable interests. Less form is necessary now than former- 
ly as to the mode of creating such an interest. The object is to as- 
certain that it is an interest founded in equity and justice, and on good 
and adequate consideration,” and for the correctness of that opinion, 
he cites Perkins vs. Parker, 1 Mass. Rep. 123. Dix vs. Cobb, 4 
Mass. Rep. 508. Brown vs. Maine Bank, 11 Mass. Rep. 153. 
Quiner vs. Marblehead Insurance Company, 10 Mass. Rep. 482. 
Mowry vs. Todd, 12 Mass. Rep. 281. Jones vs. Witter, 13 Mass. 
Rep. 304, and particularly Dunn vs. Snell, 15 Mass. Rep. 481, 
(which very fully sustain the position assumed,) and in the case of 
Vose vs. Handy, 2Greenleaf’s Rep. 334, he repeats the remark ; again 
cities the same authorities, and adds, thatthe Chief Justice in the 
case of Jones vs. Witter, (above cited) says, “ there are cases in the 
old books, which show that debts, and even deeds, may be assigned by 
parol, and we are satisfied, (he says) that there is no sensible ground 
upon which a writing shall be held necessary to prove an assignment 
of a contract, which assignment has been executed by delivery, any 
more than in the assignment of a personal chattel. 

In the case of Jones vs. Snell, the Court went still further, and de- 
cided that the mere delivery ever of an execution, was an assignment 
of it, and of the judgment. And in the case of Prescott vs. Hall, 17 
John Rep. 284 ; Spencer Chief Justice, delivering the opinion of the 
Court, and speaking of the validity of assignments, says, “I do not 
consider the want of a seal essential, the mere delivery of the chose 
in action would be sufficient, even were it a specialty,” and we fully 
concur in this view of the law. 

The assignment of the bond in this case was in writing, and by 
virtue of the statute referred to, vests in the appellee the legal inter- 
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est. The considerations not denied. He was authorized to insti- 
tute this suit (as he has done,) in hisown name. The proofs sus- 
tain it. ‘The errors are not well taken. 

The Judgment of the Court below is affirmed with costs. 

Per totam curiam. 





Noan Tuomrson vs. Roperr W. Witutams, Trustee, &c. 


WHERE a party signed a bond as a joint and several obligor, after it had been 
sealed and delivered by other parties, as their joint and several obligation ; 
and also after it had been transferred to a third party, by the endorsement 
of the obligees, and after one of the obligees had died ; held, in a suit against 
the party so signing, that he, being the last signer, was estopped from avail- 
ing himself of these facts, to avoid his liability as a joint and several obligor 
of the bond. 

The case of Cotten vs. Williams, Trustee, &c., decided at this Term, cited. 
and fully confirmed. 


Tuts was an appeal from Leon Superior Court, to the Court of 
Appeals of the Territory of Florida, which was transferred from that 
to this Court. A full statement of the pleadings and evidence, ex- 
cept of the causes of action, are contained in the opinion of the 
Court. The following are copies of two of the bends declared on ; 
the other two are similar, in all respects material to a proper under- 
standing of the case ; except that seals are attached to the names of 
each party, and that Noah Thompson is the last signer of each of 
them. 

$3206 25. On or before the first day of January, one thousand 
eight hundred and forty-two, we, and each of us, promise and 
oblige ourselves, our heirs, executors and administrators, to pay to 
William B. Nuttall, Hector W. Braden, and William P. Craig, or 
their order, the just and full sum of three thousand two hundred 
and six dollars and twenty-five cents, lawful money of the United 
States, with interest thereon, at the rate of ten per centum per an- 
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num from the time the same shall become due until paid, for value 
received, 
Witness or hands and seals, at Tallahassee, the first day of Janu- 
ary, one thousand eight hundred and thirty-four. 
(Signed) JOHN S. TAYLOR, [szar]} 
JOHN TAYLOR, [szat] 
H. B. BRADFORD, [szat] 
NOAH THOMPSON, [szat] 
F. R. COTTEN, [seat] 
(Endorsed) 
Wo. B. Nvurratt, 
H. W. Brapen, 
Wm. P. Craie. 
$3855. On or before the first day of January, one thousand eight 
hundred and forty-two, we, and each of us, promise and oblige our- 
selves, our heirs, executors and administrators, to pay to William B. 
Nuttall, Hector W. Braden and William P. Craig, or their order, 
the just and full sum of three thousand eight hundred and fifty-five 
dollars, lawful money of the United States, with interest thereon, at 
the rate of ten per centum per annum, from the time the same shall 
become due until paid. 
Witness our hands and seals, at Tallahassee, the fifteenth day of 
May, one thousand eight hundred and thirty-five. 
(Signed) J. R. DORSEY, [sear] 
HOPEWELL DORSEY, [srat] 
NOAH THOMPSON. 
(Endorsed) 
Wm. B. Nurratt, 
H. W. Brapen, 
Wm. P. Crate. 


A. BE. Macwell, for appellant. 
Long & Walker, for Appellee. 


T. H. Hagner, (on same side,) for Appellee : 

Said that, this case stood upon nearly the same footing with 
the case of F. R. Cotten vs. R. W. Williams—argued at this 
term. There was a special plea in this case, setting up similar 
matters, in pretty much the same way—and for like reasons as those 
before argued, he held the judgment of the Court below to be correct. 

Upon the question made in this Court, as to the validity of the 
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assignment of this bond, by endorsement, without seal, he cited, Du- 
val’s Comp. p. 96, sec. 33 and 34—and he urged the admitted 
course of practice in the Territory, under the statute, and uniform 
decisions of the Superior Courts, as settling the construction. That 
construction had never been questioned in the appellate tribunal, 
although more than one case had occurred in his practice, where 
the point had arisen, and might have been carried up. 

He insisted that the leaning of the Courts was to aid assignments 
—even equitable assignments—and he cited: 15 Mass. R. 485. 2 
Greenleaf R. 334. 3 Greenleaf, 349. 16 Johnson, 52. 17 
Johnson, 284. ' 


Dovetas, Chief Justice : 
This is an action of debt, instituted by Robert W. Williams, 


Trustee, &c.; against Noah Thompson, in the Superior Court of 


Leon County, in the Middle District of Florida, upon four several 
single bills, or writings obligatory. ‘The declaration contains five 
counts, one upon each of the bills of writings obligatory, and one 
upon account stated ; a copy of each of the said bills, or writings 
obligatory, is annexed to the declaration. The pleas ‘are, first Nil 
Debet ; and after oyer upon the said bills or writings obligatory, 
second, “ non est factum.” Third, a special plea—alledging in sub- 
stance, that he the said defendant, did not make or sign, sea] or deliv. 
er the said writings obligatory, in the said declaration, mentioned as 
to each note respectively, either jointly or severally, or at the days, 
and times specified ; nor did the said Nattall, Braden & Craig, en- 
dorsee, order, deliver or assign the said supposed writing obligatory 
to plaintiff, on the days and times specified in the declaration, but the 
said other parties supposed, made the said supposed writings obliga- 
tory on the days and times specified ; and the said Nuttall, Braden & 
Craig, transferred the same to the Union Bank of Florida, to wit: 
on the days and years in the declaration mentioned; and that said 


William B. Nuttall, afterwards, to wit: on the twenty ninth day of 


April, in the year 1837, in the County of Jefferson, departed this 
life ; and this defendant after the death of Nuttall, to wit: on the 21st 
day of November, in the year last aforesaid at Leon County, afore- 
said, signed, and sealed the said supposed writing obligatory in posses- 
sion of said Union Bank of Florida, then and there being, and to 
the said Union Bank of Florida, then and there belonging, by virtue 
of said endorsement, and so the said defendent says, that said several, 





Sie’ 





Uf 


JANUARY TERM, 1846. 59 





Thompson vs. Williams. 





supposed writings obligatory are not his deeds, and this he is ready 
to verify, wherefore, &c. 

To the first and second pleas the plaintiff joined issue, but demur- 
red specially to the third, “ because it amounts to general issue, and 
is uncertain, informal and insufficient. The defendant put in a join- 
der tothe demurrer. The Court, after argument, sustained. the de- 
murrer, ahd the cause was afterwards submitted toa jury upon ‘the 
two issues of fact above set forth, who returned a verdict in favor of 
the plaintiff, for the sum of fifteen thousand two hundred and fifty-two 
30-100 dollars, to be discharged by the payment of ten thousand one 
hundred and five 92-100 dollars ; for which last sum and costs, judg- 
ment was entered. 

On the trial, the plaintiff offered in evidence the original bonds 
(or bills,) and proved the hand writing of Nuttall, Braden and Craig, 
in the endorsement of the original bonds, and the hand writing of 
John R. Dorsey, John S. .Taylor, John Taylor and H. B. Brad- 
ford, only. 

And defendant objected to the introduction of said papers in testi- 
mony, as variant from the copies of bonds filed and declared upon, 
but the Court overruled the objection and admitted, said papers in 
evidence to which opinion defendant excepted. The defendant then 
offered Hector W. Braden, a competent witness of lawful age, one 
of the endorsers of the bonds or writings obligatory, who proved 
that he delivered all the writings obligatory offered in evidence to 
the Union Bank after the death of William B. Nuttall, and that 
when he so delivered them, neither the signature or seal of Noah 
Thompson was upon them. Whereupon the defendants counsel 
objected to the bonds being received in evidence, on the ground, that 
the declaration alleged a direct assignment and transfer of a joint 
and several bond made by defendant, andthe other parties respec- 
tively to Nuttall, Braden and Craig, and transferred, and assigned by 
those persons then and there, (in Nuttalls life time,) to the plaintiff ; 
and the testimony proved that the bonds introduced were signed and 
sealed by the other parties without the defendant, and assigned after 
Nuttall’s death to the Union Bank, and then signed by defendant ; 
and there was no evidence of transfer to Robert W. Williams ; but 
the Court overruled the objection and admitted the evidence, to which 
defendant by counsel excepted. 

And the defendant by his counsel then moved the Court to instruct 


the jury : 
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First; That the mere endorsement in Nuttall’s lifetime, without 
delivery, gave no title as to Nuttall, and does not sustain the allega- 
tions in the declaration of assignment to Williams. 

Secondly, That the signature of Thompson, of the bonds in the 
hands of the bank, could not make it a joint and several bond as de- 
clared upon. 

Thirdly, That the bonds having been declared upon as joint and 
several bonds, they must be proved to be joint and several with all 
parties, before the plaintiff can recover in this action. 

Fourthly, That there being no seal to the name of Thompson 
and some others, on several of the bonds which are declared upon 
as sealed with their seals, is a fatal variance as to all those bonds. 

The Court refused all of said instructions except the third, which 
was granted, but with an instruction and opinion, that the signature 
of the bonds in the hands of the bank, related back to the original 
signing, and made the bond joint, and as well as several. ‘To which 
several refusals, opinions and instructions, the defendant by his coun- 
sel excepted, and prayed that this his bill of exceptions might be 
signed and sealed by the Court, which was done. 

(And signed) S. J. DOUGLAS, Judge. [szat. ] 

The defendant prayed an appeal to the Court of Appeals of the 
late Territory of Florida ; the case was carried up to that Court, and 
was transferred to this Court under the provisions contained in the 
last clause of the schedule and ordinance of the Constitution of the 
State, and in the 14th section of the act of the General Assembly, 
“to organize the Supreme Court of the State of Florida,” approved, 
July 25th, 1845. 

A motion was made on the first day of the present term by the 
counsel for the appellee to dismiss this suit upon the following 
grounds, viz: 

First, Because it has no rightful place in this Court, and this Court 
has no jurisdiction of the same, no appeal or writ of error having 
been sued out or taken to this Court, and this Court has no appellate 
jurisdiction of the cause. 

Second, Because the judgment of the Leon Superior Court is 
final, until reversed by the proper appellate tribunal, constituted by 
the acts of Congress of the United States. 

Third, Because this Court has appellate jurisdiction only over 
those inferior Courts, which the constitution of the State of Florida 
has established, and which compose with this Court the judiciary 
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power of the State ;” which motion was overruled for the reasons 
stated by the Court, in an opinion delivered by Judge Baltzell, upon 
a former day of this term, upon a similar motion founded upon the 
same grounds in the case of Charles D. Stewart vs. Thomas Preston, 
Junior; it is therefore unnecessary for us to do more now on this sub- 
ject than to refer to that opinion. 

The appellant has filed herein the following errors : 

First, The Court erred in refusing the first, second and fourth in- 
structions asked by defendant below. 

Second, The Court erred in instructing the jury that the signature 
of the bonds in the hands of the bank, related back to the original 
signing, and made the bond joint as well as several. 

Third, The Court erred in overruling the objections of defendant 
below, to the introduction of the bonds as testimony on the ground 
of variance between the declaration and proof. 

Fourth, The Court erred in admitting the bonds as testimony, 
when the proof showed they were void as to allthe obligors. _ 

Fifth, The Court erred in admitting the bonds as testimony, when 
the proof showed that they had never been fully executed by defen- 
dant below. 

No objection was made to the introduction of the bond as evidence, 
on account of the want of proof of the signatures of any of the obli- 
gors. Nor has any exception been taken, or error assigned, on ac- 
count of the ruling of the Court upon the special plea, which seems 
to have been abandoned, as well it might, for it is clearly bad. It 
contains no allegation that tends to shew that the signing of the in- 
strument in question, by the appellant, Thompson, was not done 
with the knowledge and consent of all the parties interested in it, at 
the time when this act was done; and if it were so done, it would 
not have affected its validity ; and in the absence of any allegation, 
or even attempt to prove the contrary, we are warranted in presum- 
ing that it was so done. It is not alledged, nor was any proof offer- 
ed, (so far as the record shows,) to prove that the Union Bank of 
Florida, or any of its officers, or any one of the parties interested in 
any one of these several instruments, had any agency in causing 
the name of the defendant to be put thereto, or that any one of 
them had any knowledge of the matter; nor is there any allegation, 
nor does it appear that any proof was offered to show, that the signa- 
ture of the defendant, to these several bonds, or single bills, or to 
any one of them, was obtained by surprise, fraud or duress, or that 
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he did not sign each and every one of them, freely and voluntarily, 
and for a good consideration. None of the pleas filed in this case 
were sworn to; the plaintiff, therefore, was not required to prove 
the consideration of the bonds, or of the endorsement or assignment 
thereof. , 

~The special plea alledges that, the other parties made the said 
supposed writings obligatory, on the days and times specified in the 
declaration, and that the defendant afterwards signed and sealed the 
said supposed writings obligatory, in possession of the said Union 
Bank of Florida, then and there being, and to the said Union Bank 
of Florida then and there belonging. They might have been in the 
possession of, and belonged to the said Union Bank of Florida, at 
the time when the defendant signed them, yet that Bank might, or 
any of its officers might not, have known of his signing these bonds ; 
and in the total absence of allegation, or proof, or offer of proof to 
the contrary, we may presume that they had not. But the more 
reasonable and fair presumption is, that they did know of it, and as- 
sent to it, and that it was done with the full knowledge of all the 
parties interested in them. 

In the bill of exceptions of the defendant, which makes a part of 
the record of this cause, it appears, that he objected to these bonds 
being received in evidence, on the ground that, the declaration al- 
ledged a direct assignment and transfer of a joint and several bond, 
made by defendant and other parties respectively, to Nuttall, Braden 
& Craig, and transferred and assigned by those persons, then and 
there, (in Nuttall’s life time,) to the plaintiff, when the testimony 
proved that the bonds introduced were signed and sealed by the 
other parties, without the defendant, and assigned after Nuttall’s death 
to the Union Bank, and then signed by defendant. If this were so, 
(and we cannot presume it to have been otherwise, against his own 
express allegation, and the testimony of the witness, Braden,) then 
the appellant, Thompson, was the last signer of each and all of these 
several bonds, or writings obligatory. Indeed, it appears upon the 
face of them, that his name is the Jast upon all of them, except one. 
And if he was the last signer of them, (as he appears from his own 
shewing to have been,) then this case, in all its aspects and bearings, 
is in principle, the same as that of Frederick R. Cotten, appellant, vs. 
Robert W. Williams, appellee, decided at the present term of this 
Court, and must share a like fate. We can see no essential differ. 
ence between them. Every important question which comes up for 
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decision in the case before us, arose, and were all very fully discuss- 
ed in that case. We have re-examined and re-considered them 
in this, and do not perceive -any cause to change the opinion 
therein delivered upon these several points, and therefore deem it un- 
necessary to enter upon a more elaborate discussion of them now, 
but refer to the opinion pronounced in that case, and the authorities 
therein referred to, as conclusive upon this. 

The judgment of the Court below must be affirmed, with costs. 

Per totam curiam. 





Eut Horn & Jexemitan Savextt, Executors oF Joap Horn, pe- 
CEASED, vs. Davin GAaRTMAN. 


Ir seems to be well settled, that in order to transfer property by gift, there 
must be either a deed, or instrument of gift; or there must be an actual de- 
livery of the thing to the donee. 

Where A executed an instrument, purporting to be a deed of gift of a certain 
slave, to his son-in-law B, which was presented by B to the recording officer, 
for tegistration, and duly recorded ; but which instrument, at the trial, was 
produced by the Executors of A, under a notice from B, A, by his last will 
and testament, subsequent to the date and registration of the deed of gift, 
having revoked it; held that this was sufficient evidence of the delivery of 
the deed to B; and that the fact that the instrument was produced, on the 
trial, by the Executors of A, under a notice from B, did not alter the case. 

A remainder may be created in personal property, after a life estate, by deed. 

An instrument, intended to operate as adeed, shall so operate, if it is not le- 
gally impossible for it to do so. 

To make a valid gift of personal property, the most the authorities seem to re- 
quire is, that there be an actual gift—a design consummated—not the mere 
intention to give. 

There is one general principle that runs through the construction of deeds—that 
they are to beconstrued most beneficially for the party to whom they are made ; 
and secondly, that a deed shall never be void, when the words may be ap- 
plied to any intent, to make it good. 

A deed of gift of a slave to a son-in-law, is not void, for want of a considera- 
tion; the agreement, with respect to chattel interest, being under seal, im- 
ports a consideration at law. 

The office of a bill of exceptions, is to give the facts on which the Court 
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decided; and should give all the facts bearing upon the decision, so 
that the Appellate Court may know fully and clearly, every thing which 
influenced the decision of the Court; and after a verdict, this Court is in- 
clined to notice only the objections raised by the bill of exceptions. 

Appellate Courts invariably act on the ground, that every fair intendment is to 
be made in support of the judgment below. 


Tits was an action of trover, for the conversion of negro man 
Will, commenced in the Superior Court for Walton county, in 1841, 
and tried at its Spring Term, 1845, when there was a verdict and 
judgment for plaintiff ; from which defendants appealed. Pleas, gen- 
eral issue, and statute of limitations. 

On the trial, plaintiff gave in evidence an instrument, purporting 
to be a deed of gift to him, from Joab Horn—the father of Eli Horn, 
one of the defendants—and on which his claim is founded. This 
instrument, or deed of gift, was, on the trial, produced by the defen- 
dants, under a notice from plaintiff, of which the following is a copy : 
Territory or Fioripa, 

Walton County. . Know all men by these presents, that 
I, Joab Horn, of the Territory and county aforesaid, being in sound 
mind and perfect memory, are mindful this day to make a distribution 
of my property to my different children, to wit : David Gartman ; that 
for the natural love and affection which I bear towards him, and my 
deceased daughter, Drucilla, and the heirs of her body. In the pre- 
sence of witnesses, do this day bequeath, covenant, and positively 
deed, a certain portion of my property, to wit: a negro man, Will 
and wife Milly, and seven cows and calves; to which species of 
property, I, the said Joab Horn, have at this time in possession, and 
owner of, clear of any enthrallments; and is to remain undivided, 
and in my possession, so long as I live—and after my death, imme- 
diately, the stipulated property in this deed composed, to be bona fide 
the property of David Gartman, with its increase, to have and to hold 
forever and forever. 

In witness whereunto I have set my hand and seal. 

his 
JOAB * HORN, [szat.] 
mark. 

This 29th of June, 1829, and in the presence of, 

JeremiaH SAVELL, 
Revsen N. Barrow, 
Ricnarp J. Compron. 
The following are the endorsements on the deed : 
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Territory or Froripa, 
Walton County. Personally appeared, Richard J. 


Compton, and being duly sworn, deposeth, that the within deed was 
fairly assigned and delivered in his presence. 


(Signed) RICH’D J..COMPTON. 
Sworn to and subscribed before me, 
(Signed) JEREMIAH SAVELL, J. P. 


Recorded, September 14th, 1829. 

H. G. RAMSAY, Clerk. 

The plaintiff also offered in evidence the deposition of Jeremiah 
Savell, one of the Executors of Joab Horn, and also one of the de- 
fendants ; which, being objected to by defendants, was ruled out by 
the Court. 

The defendants gave in evidence the will of Joab Horn, deceased, 
executed subsequently to the deed under which plaintiff claimed, 
and revoking that deed; of which the following is a copy of so much 
thereof as is material : 

“In the name of God, amen: I, Joab Horn, formerly of the 
State of Georgia, but at present of Walton county, in the Territory 
of Florida, being of sound mind, but weak and infirm of person, sen- 
sible that it is appointed for all men to die, do make, ordain and 
publish, this, my last will and testament: First, for the purpose of 
leaving no part of my wishes in doubt, and trusting that none of my 
descendants will have the impiety to attempt to disturb the disposi- 
tion which I am now about to make of my wordly goods, I will 
state, that in the year of our Lord, one thousand eight hundred and 
twenty-nine, I made a certain disposition of my effects among my 
children, with the intention that the same should go into effect after 
my decease. ‘This disposition of my effects, it has since become 
my design to alter in some particulars ; and it has been supposed that 
some of my descendants would resist any alteration in the same. 
Now, it is my express will, that should any one of those, to whom I 
heretofore expressed my intention to give any part of my property, 
attempt to thwart or prevent the accomplishment of this my last will, 
or any part of it, then such person shall forfeit all right to any and 
every portion of my estate heretofore, or hereby given, and the por- 
tion thereof destined to such person, shall return to the common 
stock of my estate, and be sold for the benefit of such of my heirs 
as shall not have attempted to thwart or prevent the accomplishment 
of my wishes, herein expressed. [The second, third, fourth, fifth, 
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sixth, seventh and eighth articles, relate to the disposition of his pro- 
perty to his different children.]. Ninth: I appoint my son Eli Horn, 
Richard J. Compton and Jeremiah Savell, executors of this my last 
will andtestament, hereby revoking all former wills by me made. In 
witness whereof, I have hereunto set my hand and seal, this sixteenth 
day of May, in the year of our Lord one thousand eight hundred 
and thirty-three. 


his 
(Signed) JOAB * HORN, [szar} 
mark 

Signed, sealed, published and declared, by the above named Joab 
Horn, to be his last will and testament, in the presence of us who 
have hereto subscribed our names as witnesses, in the presence of 
the testator. (Signed) 

WM. M. MOTHERSHEAD, 
CLESTIN PHILIBUT, 
his 
THOS. * BAGETH. 
mark 

The will was admitted to Probate, and recorded on the 17th day 
of August, 1840. 

The counsel for defendants requested the Court to instruct the jury, 
that the instrument of writing, purporting to be a deed of gift, was in- 
valid. 

First : Because there was no delivery of the property therein men- 
tioned, nor a sufficient delivery in law of the said deed ; inasmuch 
as, although it was presented by the plaintiff to the recording officer 
for registration, yet it was produced on the trial by the defendants, 
under a notice from plaintiff; from which fact, the counsel for defen- 
dants insisted that the jury should presume it was in the possession, 
custody, and control of the said Joab Horn at his death, and was 
found among his papers by his executors, to wit : these defendants. 

Secondly : Because said deed is invalid in its nature, in thus crea- 
ting a fee simple, after a life estate in personal property ; the Court 
ruling, that this instrument did not convey an estate remainder in 
personalty, after a life estate, but a present interest. 

Third : That said deed is testamentary in its character, and is re- 
voked by the said will. 

Which instructions the Court refused ; whereupon defendants ex- 
cepted. 

The counsel for defendants also requested the Court to instruct the 
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jury, that even if this instrument, purporting to be a deed, was valid 
as a deed, then this action is barred by the statute of limitations ; 
which the Court refused, there being no evidence of an adverse pos- 
session until 1840, and this suit having been commenced in 1841. 


Carmack & Woodward, for Appellants : 

The decision of this case depends upon the question, whether the 
instrument of writing, (purporting to be a deed of gift,) is a deed con- 
veying a present interest at itsdate, or a will to take effect upon the 
death of Joab Horn who executed it. This instrument was found in 
the possession of the donor at his death, and was produced onthe trial 
by the executors, the present appellants, under notice from the appel- 
lee. If it be regarded as a deed conveying a present interest on its 
face, it is void for want of delivery. 4 AmericanCom. Law, 235. 
No. 2; ib. 237, No. 9. 1 Iredell’s Dig. 175. Sec. 17 ib. 181. 
Sec. 60. 

But suppose for argument sake, that it was duly delivered: 
and in possession of the donee, it is then void as a‘deed because 
it is a gift, and by its terms the possession of the property is not to be 
delivered until the death of the grantor. A gift is incomplete and 
void until the possession of the thing given is delivered. 2 Black- 
stone’s Com. 441. 2 Kent, 438. Hovenden on frauds, 421, 422. 
1 Eq. Dig. 397. As a gift therefore it was not binding on the 
grantor, at any time during his life. And if not binding might at any 
time be revoked ; and if revocable and not binding, this instrument, 
regarded asa deed, conveys nothing, and is therefore void. 

If this instrument conveys no interest in the property, because the 
possession was not delivered, nor to be delivered until the death of 
the grantor, it can at the most be regarded only asa contract, or 
rather a promise to give at a futuretime. Now viewing it either as a 
contract or a promise to give, it is void for want of consideration ; 
a nudum factum, out of which no action can arise. Natural love 
and affection, is a good consideration to support a gift made and per- 
fected by delivery of the thing given. But it is no consideration to 
support a promise or contract to give. To make the present instru- 
ment therefore binding as a promise or contract to give, it should 
have been upon a valuable consideration. There is no pretence of 
any such here, and without it, this instrument is void as a contract or 
promise to give ; Noble vs. Smith, 2 John’s rep. 52. Pearson vs. 
Pearson, 7 John’s rep. 26. Cook vs. Hastard, 12 John’s rep. 188. 
Grangiac vs. Arden, 10 John’s rep. 293. Fink vs. Cox, 18 John’s 
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rep. 145. Hooper vs. Good, 1 Swan, 486. Cotteer vs. Missing, 
1 Madd rep. 108. 

But regarding this instrument as a deed of conveyance, and not 
merely as a contract or promise to give at a future time, it is void be- 
cause there is neither a good nor valuable consideration to support it. 
The natural love and affection, which Joab Horn had for his deceas- 
ed daughter and her children, is no consideration to support a gift to 
David Gartman, after the death of his wife, the donor’s daughter. 
After her death, David Gartman does not stand toward the donor in 
the domestic relation, which makes natural love and affection a 
good consideration to support a giftto him. The natura] love and 
affection which the donor had for his deceased daughter and her 
children, cannot enure to David, to support a giftto him. Metcalf 
& Perkin’s Dig. 99, sec. 33. Ibid 107, sec. 107. Noy’s Maxims, 
27—28. Roberts on Fraud, 453, note B. 

It is at least questionable, whether a remainder can be created 
by deed in a personal chattel, unless it be by conveyance in trust. 
If this deed can convey no remainder in the property attempted 
to be conveyed, it is void on that account. 8 Bacon’s Ab. Title 
Remainder, 298—383—299. 2 Kent. 352, note. 2 Murphy’s 
Rep. 137. 2 Dev. LawRep. 185. 3 Dev. 263. 2 Hawkes, 382. 
3 Hawkes, 538. 4 McCord, 200. Ist Story’s Eq. Com. 374. 

If any one of the above propositions can be sustained, it then fol- 
lows that this instrument, regarded as a deed, is void; and it is be- 
lieved that all are maintainable. Butif any additional authority is 
wanted, to show that, as a deed, it is voids this is abundantly shown 
from the fact, that the books show, “ that all instruments which are 
to operate after death,” though intended at the time they were exe- 
cuted to be deeds, are wills ; and it is immaterial what may be the 
form of the instrument, or whether made upon a good or valuable 
consideration. 12 New Hamp. 371. 2 Ves. Rep. Ist Roberts on 
Wills, 59. 1st Williams on Executors, 54—55. 2 N. C. Re- 
ports, 295. Hovenden on Fraud, part Ist, page 253—254. Ist 
Equity Dig. 401, sec. 3, 402 ; sec. 16, 408; sec. 39,42. 2 Eq. 
Dig. 584, sec. 13, 14. 2 Iredell’s Dig. 584, sec. 3. South Caro- 
lina Dig. 351. 4 McCord, 11—200. 

In the cases last cited, it is evident that the parties who executed 
the instrument, thought at the time they were making deeds, 
which transferred the property, and were irrevocable. So did not 
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think Joab Horn, when he made this instrument, as is ene from 
the face of it.: 

This instrument is not only more like a will than any of the 
deeds poll, above referred to, for they weré in all things like deeds 
of conveyance, except in the time the gift was to take effect—in pos- 
session of the donor—viz: “after the death of the grantor.” But 
this is upon its’ very face, more like a will than adeed. It is like a 
deed in nothing, except, “he positively deeds,” and signs it with a 
seal at the end of his name; neither of which has much tendency 
to prove it to be a. deed ; as wills are often made with a seal, and 
generally are in the present tense, “I give.” Ist-William’s Exe- 
cutors, 55—95. 

The whole face of the instrument, with this exception, shows that 
it is a will, and was so intended. ’ 

Buf if it is a will, it is revocable—if revocable it has been re- 
voked by a subsequent will. 





Walker Anderson, for appellee, submitted the dieten 

I. First exception—Want of delivery :—Delivery of the property in 
specie, was not necessary to the consummation of the gift or grant— 
because :—1. A present delivery was not consistent with the nature 
of the interest conveyed, which was a remainder aftera life estate. 
And because: 2. The delivery proved was a sufficient delivery in 
» 

1. “Delivery must be aes to the nature of the thing.” 2 
Kent’s Com, 439. 

2. The fact of the delivery to Gartman was for the jury to deter- 
mine ; and in this Court it is to be presumed the delivery to him 
was complete—(as was the fact.) 

“A delivery to a third person, as the servant or bailee of * 
grantee, will be valid.” Soubervye & Wife vs. Arden, et. al. 

J. Ch. R. 240. 9 Mass. R.307—10. Verplank vs. Sterry, 12 5: 
R. 536. 15 Wendell, 656. . 

“ Delivery to a third person, though not an agent of quate, sufii- 
cient.”—1 Tom. Law Dicty. 523. 8 B. & C. 671. 

“ A formal delivery (of a deed) is not necessary, if there be acts 
evincing an intent fo deliver.”. Goodrich vs. Walker, 1 J.-C. 250. 

But the exception does not seem so much to negative the original 
delivery, (that fact having been established by the jury,) as to intimate 
that the subsequent possession of the deed by the grantor, amounted 
to a revocation. 

13 
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This position is opposed by numerous authorities, and is adverse to 
well established general principles. A gift, once consummated by 
actual or constructive delivery, cannot be recalled, without the con- 
sent of the grantee. 

‘“‘ If a deed has been once delivered, so as to take effect, a second 
delivery can be of no avail.” V. vs. Sterny, 12 J. R. 536. 

“Ifa deed be duly delivered in the fjrst instance, the subsequent 
“ custody of it by the grantor will not destroy the effect of the delive- 
ry.” Soubervye & Wife, vs. Arden et. al. 1 J. C. R. 256. 

“ Even non-delivery, unless accompanied -by other circumstances, 

‘ will not avoid a deed.” 

Ib. 257, quoting 2 Vern. 473, and 1 Atk. 625, in-which Lord 
Hardwicke held, that a voluntary deed, formal 4s to its execution, 
and without a power of revocation, and kept by the grantor, uncan- 
celled, was not to be defeated by a subsequent will. 

He went even further, in the case of Johnson vs. Smith, (257,) 
in 1 Ves. 314, 

“ A voluntary settlement, without power of revocation, cannot be 
revoked”—ib. 258, referring to Villiers vs. Beaumont, 1 Vern. 100 ; 
and Bole vs. Newton, 1 Vern. 464—*“ though retained by the gran- 
tor in his possession, until his death.” Ib. Bunn, et. al., vs. Win- 
throp, et. al., 1 J. C. R. 329-—-30—31—36—37. 

The delivery of the deed to Gartman having been shown to be 
sufficient and irrevocable, it is scarcely necessary to adduce any 
authority to show, that a gift or grant by deed, is equivalent to the 
actual delivery of the chattel. This point was conceded on the trial, 
and no longer admits of any doubt. 

 T refer the Court, however, to a few authorities on this head. 

“ As between the parties, a voluntary transfer, by deed, of a chat- 
“ tel interest, is valid, without any consideration appearing.” Bunn 
vs. Winthrop, 1 J. C. R. 329—330—331—336—7. 

Delivery, though in general necessary to the validity of a gift, 
may be supplied by deed or writing. 2 Kent’s.Com. 438. Flower’s 
case, Noy’s Maxims, 57. Irons vs. Smallpiece, 2 Barn. & Ald. 551. 

“Written obligations to give, even where there is no considera- 
tion, will be enforced.” 2 Bl. C. 446. 

In this case, there was a good consideration moving the grantor, 

. which. makes the case stronger than where the deed is purely volun- 
tary. 


ll. We come now to the second exception, which denies that a 
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a remainder may be limited, after a life estate, in personal property. 

This may have been law once, but it is long since exploded ; and 
no point is better established by authority, than the one opposed by 
this exception. 

Chattels may .be limited over by way of remainder, after a life 
estate. 2 Kent’s Com. 352, Smith vs. Clever, 2. Vern. Rep. 59. 
Hyde vs. Parrot, 1 P. Wms. 1. Tissen vs. Tissen, ibid, 500. Ban- 
dall vs. Russell, 3 Mer. R. 190. And such a remainder may be 
created equally by grant or devise. Note on 2 Kent, C. 352. 
Child vs. Baylie, Cro. J. 459. Powell vs. ) S. C. Law 
Journal, 442. 

I réfer also, as to the general principle, to the following cases :— 
Moffat vs. Strong,.10 J. R. 12. Westcott vs. Cady, 5 J.C. R. 334. 
Scott vs. Price, 2 Sergt. & Rawle, 59. Royall vs. Eppes, 2 Mun- 
ford, 470. Mortimer vs.. Moffat, 4 H. & M. 503. Madden vs. 
Madden, Ex’rs, 2 Leigh, 377. 

“The rule that a remainder may be limited, after a life estate in 
“personal property, is as well settled as any other principle of our 
“law. The attempt to ereate such limitation is not opposed by the 

policy of the law, or by any of its rules.” Smith vs. Bell, 6 Pe- 
ter’s Rep. 78. 

Blackstone is conclusive on this point, He says: ‘By the an- 
‘cient common law, there could be no future property, to take 
“place in expectancy, created in personal goods and chattels—but 
‘yet in last wills such limitations were permitted,’ though originally 
“that indulgence was only shown, when merely the use of the 
“ goods, and not the goods themselves, was given to the first legatee. 
“ But now that distinction is disregarded ; and therefore, if a man, 
*‘ either by will or deed, limits his books or furniture to A, for life, 
‘with remainder over to B, this remainder over is good.” 2 Bl. 
Com. 398. 

The case before the Court is precisely such a one. Joab Horn 
conveys a remainder to Gartman, after a life-estate to himself; or 
it is more closely assimilated to the gift of the use, to a first legatee, 
‘with remainder over. 

In contradiction of all these authorities, a single case was relied 
on at bar, from McCord’s Reports, which I have not before me. I 
think its tenor was opposed to the creation of an estate in futuro, 
without an intervening interest. It is obvious, I think, that this case 
is not one of that kind—a present interest is conveyed by the deed, 
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which attached upon the delivery of the deed, though its enjoyment 
was postponed to a future time. In the case of Lightfoot’s Ex’rs, 
vs. Colgin & wife, this point is clearly established. At the 77th 
page, 5 Munford’s Reports, Judge Roane, in expressing his concur- 
rence with the Court, speaking of a certain conveyance, which was 
the subject of controversy, says : “ Considered as a grant, it is of no 
importance that a reniainder only is granted, while the life estate is 
retained. That remainder is a vested interest—is a redl advance- 
ment, and may be alienated.” 

Other parts of this case are good authority, on the subject of ‘the 
retention of the property by the donor, not defeating a gift, to take 
effect in futuro. 

III. The third exception alledges, that the deed is testamentary in 
its character. a ‘ 

To this objection I oppose: 1. The evident intention of the donor. 
And 2. The terms of the instrument itself? _ 

1. Joab Horn did not regard it as a will, for otherwise he would 
not have delivered it to Gartman, te have had it recorded. He 
would not have made provision in the instrument for the property 
remaining in his possession, if he had regarded it as a will, which 
could have no effect, till after his death. He speaks in the instru- 
ment of it, as “ this deed’*—a term too familiar, even to the unlearn- 
éd, to have been applied by him to a paper designed -for a will. 
And above all, he makes no disposition of the residue of his property, 
nor mentions his other children, and appoints no executors. In 
short, there is nothing about the whole instrument to support the 
exception, but the single word bequeath, used in connection with 
the binding phrase, positively deed. This is a word, (bequeath,) 
net so familiar to the unlearned ; and here it evidently conveys no 
meaning, adverse to the well understood word deed, used more than 
once. 

The whole structure of the instrument—its singleness of charac- 
ter, (betng confined to a conveyance of a single piece of property, to 
a single individual,) with all its incidents, intrinsic .and extrinsic, 
negative the idea that Joab Horn designed it for a will. 

But I contend that, whatever might be the intentions of Joab 
Horn, the terms of the instrument are such as to control that inten - 
tion. : 

“A deed is a writing, sealed and delivered by the parties.” 1 
Tom. Law Dict. Title Deed. , 
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The delivery makes it differ from a will. “A deed may be good 
without all the formal parts.” Ibid, 523. 

There was a grantor—a grantee—a thing gested good con- 
sideration, (though this last was not essential)—and sufficient words, 
such as deed, and positively deed, and is to become the property of, 
&c., to convey an interest present, and irrevocable. : 

Again : a gift may be made without deed, and any words used to 
signify an intention to give, suffice. . The-.only object of a deed is, to 
serve as an evidence of tlie gift ; and in some cases, to answer in lieu 
of a present delivery of the property. No greater formality is neces- 
sary in a gift by writing, than in a verbal gift ; if the.intention is 
manifest, that is all that is required. 

Besides, “an uncertainty shall be taken in favor of the grantee.” 
Jackson on Dem. Butler vs. Gardiner, 8 J. R. 394. 

Joab Horn’s subsequent declarations in his will, cannot nullify his 
antecedent gift, ifit ever was such. 

* Declarations of the intentions, or understanding of a grantor, 
“ different from the intent apparent on the face of a deed, to be effec- 
“tual, must be made at the time of executing it.” Soubervye & 
wife vs. Arden, 1 J. C. R. 240. 

Joab Horn reserving a life estate in the negro, cannot be regard- 
ed as in any wise converting the grant into a will. 

* A deed of trust, if not revocable by the grantor, is not to be con- 
sidered a will in disguise, on the grounds that nearly all his personal 
estate is thereby conveyed, and that he reserves to himself the pos- 
session and control of the property during his life.” ._Lightfoot’s Ex’rs 
vs. Colgin & wife, 5 Munford’s Rep. 42—69. See judgment of the 
Court in same case, passim, commencing page 80. 

IV. The fourth exception relies upon the statute- of limitations, as a 
bar to this action. 

This statute was made to bar stale ites and punish waflaneen. 
Joab Horn died in 1840—who could have sued him for the negro 
mentioned in this deed, while living? Certainly not David Gart- 
man, or any claiming underhim. He had no-right to the possession 
of the negro till the old man’s death; and within a year after that oc- 
curred, suit was. brought. 

The cause of action accrued to David Gartman in 1840, and not 
sooner ; and the statute, as to him, began to run only from thattime.. If 
he was barred by,the statute, then would every remainder man be 
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barred, when the particular estate happened to be of longer duration 
than five years. 

There must be an adverse possession too, to enable a person to 
bring an action surtrovér; and the statute commenced to run only 
from the time when the adverse Possession begun. Surely it will 
not'be contended:that the possession of Joab Horn, —_ his life, 
was adverse. 

I do not deem it necessary to tredile the Court with any authority 
on this obvious point, beyond the familiar one, in 1 Tidd’s Practice, 
at page 17. A right of action cannot be barred till six years after 
there has been a complete cause of action ; as if, I promise to pay a 
man £100 after he returns from Rome—the statute will not begin to 
run, till after his return. 

(I have not Tidd before me, but this is the omeunes of the autho. 
rity.) 

V. The last objection mane, is to the exclusion of Jeremiah Sa- 
ville’s deposition. 

Saville is one of the Executors, anda party defendant on the re. 
cord, © The simple statement of the objection conveys a sufficient an- 
swer to it. 

The respectability of the counsel making the objection, induces 
me to refer to an authority or two—otherwise I should consider it 
almost disrespectful to the Court to argue the point. 

“ A party to the record, though merely a nominal party, is not 
“ allowed to testify on the trial of the case, though he be willing, if 
“objected to by the party in interest.” Benjamin vs. Coventry, 19 
Wend, 353. Frear vs. Evertson, 20 J. R. 142. Chenango Super- 
visors vs. Birdsall, 4 Wend. 453. Brown vs. Howard, 14 J. R. 122. 

Addendum.—“ A gift of chattels, to take place after the donor’s 
“ death, passes only those which remain in specie at the time of the 
“ gift.” 2 Tomlin’s Dict. 32, quoting 3 Swan R. 400. 


.T. H. Hagner, for Appellee : 

“The appellants bill of exceptions presents objections to the suffi- 
ciency of the Plaintiff’s title, as well upon his own evidence, as also, 
when that evidence is met by the proofs offered by the defendants. | 
shall examine these points separately. __ 

“And I. As to plaintiff’s title upon his own evidence. The plain- 
tiff offered in evidence the deed or instrument of writing, signed and 
sealed by Joab Horn, on 29th June, 1829; so declared on its face 
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by the witnesses, in these words : “Tn witness whereunto I have 

set my hand and seal, this 29th June, 1829, and in the ance of, 
Jeremran Savitz, his: 
Revsen N. Barrow, bso AB * HORN, [seal. # 
Ricn’p J. Compton, mark.” 

The witness Compton, made oath before a Justice of the Ponce, 
“that the within. deed was fairly assigned and delivered in his pre- 
sents,” and being thus proved, the instrument was recorded on 14th 
September, 1839, in the life time of the-donor. . 

The point made by the appellants is, that this instrument was not 
and is not a deed, but’a mete contract to give in future, or at best a 
testamentary disposition. 

The Court will be aided in the correct exposition of this instru- 
ment, by recurring to the principal rules for the understanding of 
deeds laid down in Plowden, p. 160—they are : ’ 

“ First, That they shall be taken most beneficially for the party to 
whom they were made. 

“ Second, That a deed shall never be void, where the words may 
be applied to any intent to make it good on the principle, ut res magts 
valeat quam pereat.” 

“ Third, That the words shall be construed according to the in- 
tent of the parties and not cere and: ven intent directs gifts more 
than the words.” 

The words used here are, Ist, bequeath, admittedly a-term imply- 
ing a disposition by will, but its inaptitude here is repeatedly admitted 
by the donor himself—calling the act over and over again a deed. 

2nd, Covenant, a word as clearly indicating a disposition by deed. 
2 Black’s Com. 338. - Shepard’s Touchstone 511-12. Saunders 
on Uses, 566. 3 Comyn’s Digest, Cov. G. 

This term too, more entirely comports with the consideration ex- 
pressed ; a covenant must not be in consideration of money, for that 
would be a bargain and sale. 2 Wilson’s Reports 22. 

A person may covenant to stand seized to an use in. futuro, as from 
Christmas next ; or a deed which may take effect as a covenant, to 
stand seized, is good, though the use is to arise after the decease of 
the covenantor. Doe vs. Whittingham, 4 Taunton 20. And 
where the covenant is to stand seized to a future use, the use, till it 
may vest, results to the coveriantor. Same case. 

Resort must be had to, the meaning of these terms, if we are to be 
met by the argument, that the term bequeath, is of testamentary dis- 











o 


76 SUPREME COURT. 


Horn’s Executors vs. Gartman. 








position. And let us look again at the third term used in this instru- 
ment : . 

3rd. Deed—“ positively deed ;” “a certain portion of my proper- 
ty ;” and again, “the stipulated property in this deed composed.” 
The grantor “deeds the property.” Now as is well argued by Mr. 
Anderson, this word is of more genera] acceptation than any other 
used—it is significant in the fullest sense ; and that the grantor un- 
derstood its meaning, is clear from the subsequent recognition of the 
act by himself—* in this deed arene “the property in this deed 
composed.” 

Now “a deed ex vi términi, means a writing sated and deliver- 
ed.”” Hammond vs. Alexander, 1 Bibb, 333. 

It is no manner of objection to the Courts carrying into effect this 
instrument, or rather to the Courts recognition of its legal bearing 
and effect, that it is. not drawn .with accuracy or conformably with 
precise precedent. See 5 Peters’ Sup. Co. Rep. 580. 

The intention is to be collected from the paper itself; from the un- 
derstanding of the parties; and taking the whole instrument together, 
if the clear design of the grantor appears to be, to “ deed” the pro- 
perty, the effect follows of consequence. 

In . 1st Massachusetts’ Rep. 219, isa case where the Court gave 
effect to an instrument having no words of grant inthe premises, and 
held sufficient to pass a fee to land, from the words used in other 
parts of the deed. The Court pecaguiaing the great rule of law to 
be, to effectuate the intention’ of the. parties at the time ; “if it can 
be done consistently with the rules of law.” ‘In that paper the term 
“ granted,” occurred—* granted premises,” and a right “ to convey”—- 
and froth these, the Court concluded the intention and carried it into 
effect. Again, Patterson Justice, in delivering the opinion of the Circuit 
Court for the Pennsylvania District, in 4 Dallas Reports 347, speaks 
to like effect, that to effectuate the intention, is the great rule of in- 
terpretation. Examining this paper then with a view ‘ta the inten- 
tion of the parties, let us inquire what was the manifest intention of 
Joab Horn, when. he signed and sealed it? He declares himself 
“ mindful this day to make a distribution of his property,” &c. ; he 
does “this day bequeath, covenant, and positively deed” property, he 
then has “ in possession and owner of, clear of any enthralments.” 

Now did not the party intend to give a present effect to his present 
purpose? Does he not declare his ability at that hour to make the 
distribution, while he is clear of debt? Does he not exhibit a plain 
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purpose to vest a present interest in this specific property? And he 
couples with the active power of the clause, which positively deeds 
the property to Gartman, THe Proviso, that it is to remain in the 
possession of the donor during life, and then with its increase to be 
the property of the donee in good faith. 

Let us test the question of present interest; and to that end let 
me ask, would not this conveyance to Gartman, have protected the 
property against the creditors of Horn, who might have become such, 
subsequent to the deed? Suppose afterwards that Horn had become 
involved, all the world having notice of this transfer, would not the 
estate vested in David Gartman have been protected from such sub- 
sequent creditors? There cannot be a doubt, because when Joab 
Horn was “clear of any enthralments,” he had that day made dis- 
tribution by deed of gift among his children? When he had no 
creditors, when he was clear of the world, he had distributed his es- 
tate as he had a right to do, and there remained in him, but the use 
of the property during the brief remnant of his days. 

This point has been judicially determined by the Court of Appeals 
of the State of Maryland in 1826, the case of Bohn vs. Headley. 7th 
Harris & Johnson, p. 257 to 272. 

“ A deed of gift of personal property from a father (who was not in- 
debted at the time) to his child, executed, acknowledged and recorded, 
according to law; conveying the property to the child, wrrm a pro- 
VIstoN, that the donor was to remain in its possession and use during 
life. Held to be valid both at common law and under the Statute of 
13th Eliz. 1. | 

An examination of that case will show the Court, that all the ob- 
jections here taken were insisted on, before the Court of Appeals of 
Maryland. It was contended the gift was void by the Statutes 13 
and 27 Eliz., that it was void at common law ; that the gift was re- 
vocable on its face, and that by the subsequent sale of the negroes to 
a third person, the grantor did revoke it. Each of these points was 
met by the Court, and decided in favor of the grantee under the deed. 
The Court will note further, that the decision is placed not upon the 
Statute of Maryland, but upon the Statutes of England and the 
common law. The subsequent purchaser was there the plaintiff 
below, suing for the negroes; and the grantee held the negroes 
against the subsequent purchaser from the Grantor. 

Another case from the same Court, is yet nearer.in analogy to the 
case at bar; and presents the distinct question, whether a donor can 
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retain to himself the possession and use of the chattels for life, by 
the same deed of gift which passes the title to the property. In the 
case of Hope, Administrator of Hope vs. Hutchings, 9th Gill and 
Johnson 77 ; the defendants intestate executed and delivered to the 
plaintiff Thomas Hutchings, a bill of sale dated August 21, 1818, 
and for, and in consideration of the natural love and affection she 
bore to the grantee and his wife, (her daughter,) and for the better 
maintainance, support and preferment of them, made the bill of sale 
of negroes, and all the household furniture of which she may be pos- 
sessed at the time of her decease ;” Provided, the said Hannah 
shall not be debarred or prevented, holding, using and enjoying the 
said property above as aforementioned, ant all profits arising there- 
from during her natural life.” 

Upon the construction of the deed, the Court ip Stephen Judge 
declared, “that from the terms of “the instrument itself, the legal 
“title upon its execution immediately passed to the grantee, and that 
“nothing more than a mere usu-fructuary interest or right of enjoy- 
“ ment, was intended to be reserved by the grantor in relation cither 
“ to principal or profits.” 

So in the case from 1 Murphey’s law and equity, rep. 466, in 
North Carolina, it was decided in 1810 ; and in Caines & Wife vs. 
Marley, 2nd Yerger’s Tennessee Reports p. 582, the deed of gift re 
served the possession, use and labor of said slaves for and during the 
natural life of the donor, and after his death, the said grantee was to 
have the actual possession with the absolute title ;” see also, 1 Hum- 
phrey’sR.171. Johnsonvs. Mitchell. And in each ofthese cases it 
will be seen that the principlé is recognized of “the power of the 
owner to dispose of the remainder of a chattel reserving to himself a 
life estate,” as considered in the 31st year of George III, to be good 
law, evinced by the judgment of the Court, in 1 Henry Blackstone, 
p. 536, in the case of Doe vs. Polgrean. I consider that the Court 
below struck the right path, when they declared, that David Gartman 
by the deed took “a present interest in the property,” and the case 
from Blackstone fully confirms it—that was the case of a present gift 
by deed vested possession in a certain event, and the case turned upon 
the point. 

In Grantham vs. Hawley, Hobart 132, it was held that a grant 
of “ such corn as should be growing on the ground at the end of a 
term ;” was a good grant, and it mattered not that it was not in pos- 
session, no! nor in existence at the time of the grant. 
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it is not my purpose to enter upon the question of delivery of the 
deed—or the delivery of the property; nor to show the authorities 
onthis point: They are fully and ably presented by Mr. Walker 
Anderson in his brief. 'To a few additional cases, I will however 
call the attention of the Court, Comyn’s Digest, p. 273, title a. 2 
Dyer’s Report, 167, B. 1 Croke’ 7, Shelton’s case. Shepard’s 
Touchstone 57. - And of modern date: 12 Pickering, 145. Banks 
vs. Markesberry, 3 Litt, 275. Gardner vs. Collins, 83 Mason, 398. 
Caines & Wife vs. Marley, 2 Yerg 582. Pennington vs. Gittings, 
2 Gill & Johns, 216. 

II. As to plaintiffs title upon defendants evidence. 

Upon the trial the executors offered in evidence, Joab Horn’s last 
will and testament insisting that he had thereby revoked this disposi- 
tion of his estate. | 

In order to give any effect to this will as a Revdcation, the counsel 
insist that the paper under which we claim is a testamentary disposi- 
tion—and how do they prove it?’ By showing that even less formal 
papers than this, have been admitted to probate. I deny that this is 
any proof at all, and an examination of the cases cited, will show 
that the true principle is this, viz : 

i> “Instruments of writing when nugatory in the character in- 
tended, are often set up as wills by the parties in interest, and are ad- 
mitted to probate in order to carry into effect, the maker’s object which 
must other wise fail of accomplishment.” 

In 4th Eng. Eccle. rep. 108, Sir John Nickoll declares this gen- 
eral principle as settled law. 

Also see Rigden vs. Vallier, 2 Vesey Senior, 255, deed void for 
want of livery, set up as a will. See Masterman vs. Baberly, 4 
Eng. Eccle. Rep. 108. 

The case cited in the notesto 1 Williams on excutors, p. 55, note 
n. Bartholemy vs. Henry, 3 Philimore 318, and found in Ist En- 
glish Eccle. Rep. 406, is the assertion of the mere general expres- 
sion that the Court will give effect to dispositions of property to be 
consummated by death, although the deceased might not be aware 
that he performed a testamentary act ;” and the text of Williams is 
in precise conformity with the principle coupled with this adjunct— 
that the Courts never give such effect to a paper on its face in differ- 
ent form, until it has failed to operate in that form. In1 Jarman on 
Wills p. 13, note 1. “A paper which purported to be a deed and 
was executed as such, but which was not to take effect until after the 
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death of the grantor was construed as a will in order to give it effect. 
Millege vs. Lamar, 1 Dess 617. 

So then the Court will thus see, that the question whether this 
might not be construed as a will, and given effect to as such, cannot 
well arise here, until the Court have come to the conclusion that it is 
ineffectual as a deed. : 

If ineffectual as a deed, we are out of Court. In another suit it 
may be contended that a paper may be testamentary in its character, 
and yet irrevocable by the Testator’s last will,as Lord Hardwicke 
in Peacock vs. Monk, 1 Vesey, Sen. 127, seemed to consider possi- 
ble. But “ sufficient for the day is the evil thereof.” 

The case from 12 New Hampshire, cited by Judge Carmack 
counsel! for appellants, is full to show the correctness of my position. 
The grantee failing to uphold the paper as a deed, sought to have it 
admitted to probate ag a Will. ‘The Court say there is no intrinsic 
difficulty in this ; but then the party was met bythe revocation of it— 
by his own consent and relinquishment of all rights under it, by his 
receipt of property under the last will and testament in lieu of this 
very grant. 

In the case at bar, the party in interest does not seek to alter the 
face, norto charge the name of the paper. The paper is a deed of 
slaves—we do not seek to set it up as a will- 

The appellants seek toset-up this paper as a will, only that they 
may change its character—fhey would style it a testament, that it may 
become revocable—they would admit it a will, only to render it nu- 
gatory—they seek not to give it effect but to destroy. We rely upon 
the deed as it is, signed, sealed and delivered by the grantor in his 
life time. Recorded and declared to all the world as his act and deed, 
over which he no longer had power and dominion—which was and 
is irrevocable in its very nature. 

As authorities are desired by the Court upon the question whether 
the paper A, is testamentary in its character, I will adduce them, 
with an argument to show their application. 

The counsel for appellants, declared, “the distinctive character- 
istic of a will to be its reference to the future ;” this is not precise 
hor accurate. 

The ambulatory character is its distinctive attribute—that is, the 
act itself is not fixed till death, nothing altaches “in presenti.” Jar- 
man on Wills in his Ist vol. p. 11, well explains the distinction. 
He says, “It is this ambulatory quality which forms the characteris- 
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tic of wills, for though a disposition by deed may postpone the pos- 
session or enjoyment, or EVEN THE vESTING until the death of the 
disposing party, yet the postponement is in such case produced by the 
express terms, and does not résult from.the nature of the instrument.” 

And the author then gives an example, closely analagous to the 
case at bar. “Thus, if a man by deed, limits lands to the use of 
“himself for life, with remainder to the use of A in fee, the effect 
“upon the usu-fructuary enjoyment is precisely the same as if he 
“should, by his will, make an immediate devise of such lands to A 
‘in fee—for in the former instance, A, immediately on the execution 
“ofthe deed, becomes entitled to a remainder in fee, though it is 
“not to take effect in possession, until the decease of the settler, 
“while in the latter—(ihe case of the will)—he would take no inter- 
“est whatever, until the decease of the testator should have called 
“the instrument into operation.” 

Now apply this reasoning to the case here. 

Immediately on the execution of the deed, David Gartman becomes 
entitled to a remainder in fee, though. it is not to take effect in posses- 
ston, until the decease of the grantor—for the postponement is, in this 
case, produced bythe express art and not from the nature of the 
instrument. 

Again: “ A will as to personal property is considered as having 
existence only from the death of the testator, not from the time of 
its execution.” 

Case of Elcock’s Wills; 4 McCord, 39, cited in 1 Williams on 
Ex. ch. 2d, note 3. 

In Audley’s case, in 4 Leon, 166, it was considered conclusive 
igainst the construing an instrument as testamentary, that by it an 
estate was to be taken by the maker, “ who could not take by his 
own will.” See 1 Jarman on Wills, p. 13, note e. Tompson vs. 
Browne, 2 Mylne & Keene, 32. 8 Cond. Eng. Chancery Rep. 262. 

Now, it is very true, that papers most inartificially drawn, have 
been admitted to probate—but for what causes, and on what 
grounds? If its purpose be testamentary—if it is only to be consum- 
mated by death—if it is not to operate during life—if it comprises no 
beneficial dispositions—if no interest whatever is taken under it, but 
such as are ulterior to the death of the donor—in short, if death is the 
event which alone can infuse any life into the instrument, then it is 
considered as testamentary—then it isa will and testament. Love- 
lass on Wills, p. 317—8. 1 Jarman on Wills, p.11. Thorold vs. 
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Thorold, 1 Phillim 1. Roberts on Wills, p. 59. 1 Williams on 
Executors, p. 53—55. Shepard’s Touchstone, 399. 

And it is settled law, that the will could not be valid, unless there 
is present the “ animus testandi.” Ifthere were na intention of mak- 
ing an operative will, the paper is no will. Shepard’s Touchstone, 
404. Nicholls vs. Nicholls, 2 Phil. 180. Taylor vs. D’Egville, 3 
Hagg, 206. 

(<> He must do'some act, declaring the instrument to be his will. 
Powell on Devises, 54. And it is clear that where the party intends 
to make, and does make a deed, he does not design a will. : 

This paper writing, thén while it is perfectly sufficient as a deed, 
would be entirely inoperative, were it propounded as will—for it 
never could be admitted to probate. 





Carmack, in reply : 

I. It is no answer to the argument that this instrument is testa- 
mentary, to prove, from an elaborate examination of the books, that 
it is, in some respects, like a deed. Like a deed, it is under seal ; 
but so occasionally are wills. The terms “ positively deeds,” are 
used, which is by no means very common in deeds, and can, there- 
fore, have but little, if any tendency, to prove that it was even de- 
signed to be a deed. Indeed this extraordinary expression is, I wil! 
venture to assert, as unusual in deeds as it is in wills. But it proves 
nothing in regard to the legal effect of the instrument, which is the 
question to be discussed—and but little in regard to’the design— 
especially when it is connected with the word “ covenant,” which is 
now used as a term of conveyance, and with the words “ bequeath,” 
distribution of my property,” which are very common in wills, and 
were probably never used in a deed, unless this should be decided 
to be a deed. 

II. The certificate of Probate proves only what the witness and 
Justice of the Peace thought of this instrument. It had a seal, and 
they thought it a deed. But their opinions are not authority to prove 
any thing to the present purpose. 

III. It is mistaking the question again, to apply the doctrine, that 
in construing an instrument of writing, the intention of the parties, if 
that can be ascertained, must govern; and when it cannot be ascer- 
tained, the writing shall be construed more strongly against the party 
making it. These are rules to ascertain the meaning of the instru- 
ment—to ascertain what the parties have said, by the instrument, 
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that they would do, or had done. But what the parties designed the 
instrument to be, is another and very different question, which it is 
not at all useful to decide, nor need it be investigated, except as a 
matter of curiosity. For once the meaning of the instrument is as- 
certained, the law affixes its character, which the design of the party 

king it can no more control, than it can control any other stubborn 
rule of law. . 

It is not that the party thought he was making a deed, that makes 
ita deed. In every case, and we have shown them to be numerous, 
both in this country and in England, where a deed-pole or indenture, 
has been declared to be a will, the party who made it thought that 
he was making a deed; and if the.rule cantended for on the other 
side, could control the character of the instrument, they would have 
been deeds. 

IV. A disposition of property, “ to take effect after death,” unless it 
be a present conveyance to a.trustee, to save such limitation, has gene- 
rally been held revocable, and therefore a will. 

The only cases cited, which form exceptions to this rule, are those 
from Maryland and Tennessee. In one case in Maryland, the ad- 
ministrator was sued, and if the instrument was good, either as a 
will or a deed, it in either character conveyed title, and the question 
might not have been deemed material. In the other, the question 
whether it was a will or deed, was not made, and it probably escaped 
the attention of the Court. In the first case decided in Tennessee, 
although the Court relies partly upon the eommon law, to sustain the 
instrument as a deed, yet that decision mainly rested upon the autho- 
rity of one case in North Carolina, decided shortly after the revolu- 
tionary war, and a dictum of Judge Haywood, that that decision had 
become a rule of property, in both’North Carolina and Tennessee. 
These decisions, standing alone, against the other American authori- 
ties and all the English, can be no authority here. 

Numerous cases from North Carolina have been cited, almost in 
point, showing that this writing is a will, and void as a deed. The 
case in New Hampshire isin point. The party there did not offer 
it as a deed—perhaps he was too modest—and it was decided not to 
be awill, only because it had been revoked. The casein Mississippi 
is in point also. 

V. It is not necessary that this instrument, or any other, should 
first be decided by the Court not to be a deed, as is contended on the 
other side, before it could be offered for probate asa will. This 
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did not happen in any of the numerous cases already cited, and no 
objection appears to have been taken to their probate as wills, on 
that account. 

VI. It may be true, asa general rule, that instruments of this 
kind have been regarded as wills, because they could not operate 
as deeds, from a benevolent -desire to give effect to’ them in sor 
form or other ; but I am not aware that it has ever before been argu- 
ed; that such an instrument ‘must, and ought to be a deed, lest, per- 
chance, it might be ineffectual as a will. I cannot, therefore, see 
the supposed inconsistency of our argument, by which we prove this 
to be a will, because it happens to be our intention to have it de- 
stroyed by the subsequent will. This inconsistency which is con- 
tended for, can only be proved, by first showing that this little instru- 
ment is a more worthy object of the benevolent attention of the Court, 
than the last will and testament of Joab Horn. 

VII. This deed had no present operation, at the time it was made. 
Its declaration that the, property mentioned in it was Joab Horn’s, 
and that it was to remain his, and undivided, until his death, was the 
mere statement of a truism, which was just as true before it was 
stated in the deed, as it was afterwards. This cannot be called a 
present operation of the deed. If it miay, every will has the same 
present operation. “ And then,” (after the death of Joab,) “to be 
bona fide the property of David Gartman!”—the only part of the 
whole instrument which conveys the property to David. It was to 
remain Joab’s property during his life, and to be David’s at his 
death—precisely such an interest as a will would have created—with 
only this difference, that perhaps no paper, which was a will in form, 
ever so explicitly described just such an interest as the law allows to 
be given by will. 

VIII. It has not been shown that a delivery of the thing given, is 
not as necessary when the gift is by deed, as when by parol. A 
parol gift is as good asa gift by deed, if it can be as effectually 
proved. The deed may, in cases of a present gift, prove a delivery 
of the property, by way of estoppel—the donor being estopped, by 
his deed, from denying that every thing has been done necessary to 
make a present effectual gift. By this means the deed proves a deliv. 
ery of the property. But there is nothing on the face of this 
instrument to estop the donor from denying the delivery ; on the 
contrary, the deed itself proves that there was none, and that there 
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was to be none until the death of the donor. It is then only a pro- 
mise to give at a future time, and on that account void. 

IX. All the cases read, to prove that a remainder may be created 
in personal property, are cases of wills or deeds of trust, except the 
cases from Maryland and Tennessee, if they may be regarded as ex- 
@ptions. This we neverdenied. _We merely deny that a remainder 
can be created in personal property, by deed, unless it be a deed of 
trust, and we have Story & Kent, to sustain us in this denial, besides 
the reason of the thing. By a conveyance in trust, the trustee be- 
comes presently the legal owner; he can sue for, and recover the 
property, even from the cestui-que trust. The relation of trustee and 
cestui que trust, is not known in a Court of law; it is only in a Court 
of Equity where it is recognized, and where contingent and future 
interests in personal property can be maintained and enforced. 


BALTzELL, Justice : 

The right of recovery of Gartman, the plaintiff, in the Court below, 
depends upon the legal effect and construction of an instrument of 
writing, in these words : 

TERRITORY OF 7 

Walton. County. . Know all men by these presents, that 
I, Joab Horn, of the Territory and county aforesaid, being in sound 
mind and perfect memory, are mindful this day to make a distribution 
of my property to my different children, to wit : David Gartman ; that 
for the natural love and affection which I bear towards him, and my 
deceased daughter, Drucilla, and the heirs of her body. In the pre- 
sence of witnesses, do this day bequeath, covenant, and positively 
deed, a certain portion of my property, to wit: a negro man, named 
Will, and wife Milly, and seven cows and calves ; to which species of 
property, I, the said Joab Horn, have at this time in possession, and 
owner of, clear of any enthrallment; and is to remain undivided, 
and ia my possession, so long as I live—and after my death, imme- 
diately the stipulated property.in this deed composed, to be bona fide 
the property of David Gartman, with its increase, to have and to 
hold for-ever and forever. 

In witness whereuntoI have set my hand and seal, this 29th of 
June, 1829. 

his 
JOAB * HORN, [seat] 
mark. 
15 
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And in the presents of, 
JEREMIAH SaVELL, 
Revsen N. Barrow, 
Ricuarp J. Compton. 

Appellants, the executors of Horn, contend that this instrument 
confers no right: 

Ist. Because there was no delivery of the property, nor a sufficient 
delivery in law, of the deed. 

2d. Because a remainder is created after a life estate, which is 
not permitted by law, except in cases of trust, and. by will. 

3d. Because the instrument is testamentary, and was revoked by 
the will of Joab Horn, made afterwards. 

-A delivery ofthe property was not made—indeed, was inconsistent 
with the terms of the instrument. The inquiry then arises, does a 
deed dispense with delivery, and is it sufficient to convey the pro- 
perty, without a transfer of the possession. The law, in this re- 
spect, seems to be well settled—it being held, “that in order to 
transfer property by gift, there must be either a deed, or instrument 
of gift, or there must be an actual delivery of the thing to the donee.” 
2 Barn. & Ald. 552. Adams vs. Hays, 2Iredell, R. 366. 2 Kent’s 
Com. 438. 2 John, 52. 2 Leigh, 340. 2 Black, 441. 

If valid as a deed, a second objection is, that there was no delive- 
ry of it. The instructions asked by defendant, shew that the deed 
was “ presented by the plaintiff, to the recording officer, for regis- 
tration,” and was recorded. Consequently, it must have been in 
plaintiff’s possession. This is sufficient evidence of delivery. Gil- 
bert vs. Dunns lessee, 14 Peters, 322. 

Nor does the fact of its being produced at the trial, by the defen. 
dants, under notice, alter the case. Brown vs. Winthrop, | John. 
Chy. 329—256. Ingraham vs. Porter, 4 McCord, 198. Dawson 
vs. Dawson, Rice’s Eq. R. 257. 

The next point is, that a remainder in personal property cannot 
be created after a life estate, according to law. 

“ By the ancient common law, personal estate was little regarded, 
“‘and thought to be subject to no modifications or limitations what- 
“ever. A gift or grant of a personal thing, for a day, or even for 
“an hour, was supposed to be equivalent toa gift, or grant of it 
“forever.” Shep. Touch. 116. “ Butin succeeding ages, when 
“commerce and civilization had given additional importance to per- 
“sonal estate, new rules were introduced, to make it answer better 
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“ the exigencies of society ; and it was at length placed, with respect 
“to the limitations of which it was susceptible, more upon an equality 
“with real estate. In England, the only difference is, that real es- 
“tate may be entailed, and personal cannot; and in this country, 
“‘ where estates tail are abolishéd, the rule is exactly the same with 
“ respect to real and personal estate.” This was the case of a gift 
of slaves, to take effect after the death of grantor and wife, reserving 
a life estate—presenting the very point at issue in this case. Boyle 
Ch. Just. in Banks vs. Marksbury, 3 Littell R. 275. 

In Smith vs. Bell, although it was the case of a:will, yet the re- 
marks of Chief Justice Marshall are pertinent to the present case. 
“The rule that a remainder may be limited, after a life estate in 
“personal property, is as well settled as any other principle of our 
“law. The attempt to create such limitation is not opposed by the 
“ policy of the law, or any of its rules.” 6 Peters R. 78. 

In North Carolina, the modern rule was first adopted. 1 Hay- 
wood, 234. 1 Murphy, 466. Afterwards the old common law 
rule was declared to be in force, the Judges expressing their regret 
in the cases decided by them, “that a disposition of property, so just 
and simple in itself, could not be sustained.” Foscue vs. Foscue, 3 
Hawks R. 544. 

“I think it a hard case,” says Judge Hall, “that this species of 
property cannot be conveyed, in a mode apparently so simple, when 
the reason upon which the rule was originally founded, is no more ; 
and cannot but regret, that decisions upon the subject had not been 
more comformable tothe nature of this kind of property, and the 
convenience of. those who possessed it. Graham vs. Graham, 2 
Hawks, 322. 

In 1823, the Legislature altered the law as thus declared. 

In S. Carolina, the Chancellor, in a case affirmed by the Court 
of Appeals, in 1839, says: “I shall not, after the decisions which 
have been made in this State, trouble myself by inquiring, whether a 
personal vested interest, to be enjoyed in future, can be directly con- 
veyed by deed, either as to realty or personalty ; that is a settled 
question.” Dawson vs. Dawson, Rice’s Eq. R. 261. 

In Carnes and wife vs. Marley, the deed was: “I give to H. 
Jones, to hold to him, and his executors forever ; provided, that I 
resume the possession, use and labor of said slaves, for and during 
my natural life.” The cause was before the Court of Appeals of 
Tennessee, in 1827, when the Court decided the gift invalid. The 
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opinion, however, was not satisfactory, and a re-argument was 
granted. The case was again argued in 1830, and held under 
advisement until August, 1831. The Court then say: “ Nothing is 
better settled than that, an interest in remainder, after an interest 
for life expires, may be limited in a deed for slaves. 2 Yerger, 584. 

But it is needless to multiply cases, when authofity is so abundant, 
and the question has been so ably decided. 2 Kent Com. 352. 
Johnson vs. Mitchell, 1 Humphrey, 173. 2 Black, 398. 7 Harris 
& Johfison, 257—272. 1 Henry Black, 535. 1 Murphy, 466. 

The case of Thompson vs. Thompson, &c., has been cited as as- 
serting 4 contrary doctrine. That was the case of an instrument not 
under seal, so that the point was not before the Court for decision. 2 
How. Miss. R. 73%. 

The case in 12 New Hamp. R. is also relied on by appellants. It 
was the case of a deed not delivered to grantees, and in which the 
party claiming the benefit of it, conceded that it could not avail him 
asa deed. The question before the Court seemed to be rather as to 
the effect of subsequent arrangements between the parties, in re- 
voking the deed. 12 New Hamp. 372. 

We are of opinion then, that a remainder may be created in per- 
sonal property, after a life estate, by deed. 

The third position is, that the instrument is testamentary in its 
character—a question of some novelty in our Courts, and of no little 
difficulty. 

Ii Mr. Horn intended the instrument of 29th June, 1829, to ope- 
rate as a deed, and it is not legally impossible that it shall so operate, 
his intention should prevail. It is a benign principle, well estab- 
lished,” says Chancellor Johnson, in a case confirmed by the Court of 
Errors and Appeals of South Carolina, “ that ifa paper, wearing the 
“form of a deed, cannot operate as a deed, it shall, (if that will not 
“ prevent its provisions,) be allowed as a testament.” Dawson vs. 
Dawson, Rice’s Eq. R. 260. 4 Dessausure, 617. 

So in Williams on Executors: “ It is settled law, that if the paper 
contains a disposition of property, to be made after death, though 
meant as a deed of gift or bond, and not intended asa will, yet, 
if it cannot operate in the latter, it may nevertheless, in the former 
character.” 1 Williams ex’rs,55. 2 Haggard, 247. 

“Ifthe instrument is to be consummated only by death, and not 
operate during life ; especially if it is not upon a stamp—contains no 
valuable consideration—is not delivered out of the custody of the 
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maker, and comprises no beneficial dispositions, but such as are ulte- 
rior to the death of the donor; in short, if death is the event. which 
is to give life and operation to the instrument, the Court will grant 
probate of it asa will.” Lovelass on Wills, 317. 

“In respect to personal property, where there is a final intention 
proved and execution prevented by the act of God, the mere want 
of execution does not invalidate the instrument. The disposition in- 
tended to be made, has the same legal effect in regard to personal 
property as if the instrrments had been actually signed and attested. 
It is also settled law, and several cases have been decided, that if 
the paper contains the, disposition of the property to be made after 
death, though it were meant to operate as a settlement or a deed of 
gift, or a bond, though such paper were not intended to be a will, nor 
other testamentary instrument, but an instrument of a different 
shape, yet, if it cannot operate in the latter, it may nevertheless oper- 
ate in the former character.” “2 Haggard, 108-235. 

These*authorties are quoted without reference to the effect of our 
statute on the subject of Wills, which it is not necessary here to 
notice. 

The question then is, can this paper be sustained, and operate as a 
good and valid deed? The rules for the transfer of real estate have 
long since been established, and their meaning, force and effect de- 
clared and well understood. We are not aware that any such exist, 
or have been prescribed as to personal property. Undoubtedly less 
form is required to transfer personalty ; such ‘property ordinarily is 
passed by mere delivery. ‘ The most that the authorities seem to re- 
quire, is, that there be an actual gift—a design consummated—not 
the mere intention to give. In the case in 2 Yerger above cited, 
the words used were “I give,” and the deed’ was held sufficient. In 
the case of Dawson vs. Dawson, the deed: was in these terms, “ this 
day ! Richard Dawson, do give to my named children in my will, qll 
my real estate, and all my personal property, and goods and chattels 
to my named children in my will, and I do acknowledge this day, to 
be theirn, and no others than those named in my will, and the use 
therein menshened.” This, also, was established as a valid deed, 
coupled with the will so as to make the instrument take effect in futuro. 

In Grangive vs. Arden, the holder of a lottery ticket wrote the 
name of his daughter on it and put it in his desk, afterwards said 
“ the ticket was hers ;” it did not belong to him, he had given it to 
his daughter, &c. 
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“ These declarations, say the Court, recognize a gift as having been 
made. They afforded reasonable ground for a jury to infer that all 
the formality necessary to a valid gift had been complied with.” 10 
John, 296. 

In the case of Johnson vs. Mitchell the words were, “ I agree to 
throw into the hands of my sons-in-law.” ‘The Court say, “ that 
these words however unusual and inartificial, want the force and ef- 
ficacy of the words, give or transfer, &c., it would be difficult to main- 
tain,” &c. 1 Humph. 173. 

“In the construction of deeds the Court will lean towards giving val- 
idity toa deed. If it will not have an operation one way, it may 
operate in some other way.” Chase, Justice, 1 Harris & John, 527. 
. “There is one general principle that runs through the construction 
of deeds, that they are to be construed most beneficially for the party 
to whom they are made ; and 2ndly, that a deed shall never be void, 
when the words may be applied to any intent to make it good.” 1 
Plow. 159. , ° 

It is true, that the instrument under consideration has some of the 
terms peculiar to wills, “ being in sound mind and body, are mindful 
this day to make distribution, do bequeath ;” yet the remainder of it 
has terms and provisions not contained in a will, but peculiar to a 
deed, showing an evident purpose to convey, a design executed, some- 
thing done, in fact a deed. It does not commence as a will, but in 
the form of a bill of sale, “know all men by these presents ;” it con- 
tains a consideration: The words, “do this day covenant,” import 
agreement, bargain and obligation ; “ positively deed,” a certainty of 
transfer, a determination and purpose evidenced by use of a word in 
common acceptation, the most solemn and effectual, that is known 
amongmen. The reservation of a life estate especially would be ab- 
surd in a Will. It is entitled as a “deed of gift to David Gartman” 
by the person who drew it, and the probate by Compton, one of the 
witnesses, before Jeremiah Savell a Justice of the Peace, who is 
also a witness and a defendant in the case, states, “that the within 
deed was fairly assigned and delivered in his presents.” 

It is a striking feature of this case, that the object in construing this 
instrument a testament, is to effect its destruction, whereas the benign 
principle of construing deeds, &c., as wills, was designed for their 
preservation. If the instrument were defective as a deed, the argu- 
ment might be more effectual under the authorities to sustain it as a 
will. 
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It has been insisted in this Court, that‘the deed was invalid, for 
want of a consideration, Gartman beifig only the son-in-law of Horn. 
This point was not presented in the Court below, from any thing 
appearing in the record ; and after a verdict we should be inclined to 
regard the case of plaintiff as made out except as to the objections 
raised by the bill of exceptions. The position however is not sus- 
tained by the authorities. Voluntary agreements in favor of stran- 
gers are sustained, and “ with respect to chattel interests, an agree- 
ment under seal imports a consideration at law.” 3 Burrow, 670. 
7 T. R. 350. Beard vs. Mitchell, 1 Vern, 42. 3 P. Wms. 222. 
Brown vs. Winthrop, 1 John ch. 336. 4 Com. Dig. 266, Fait B. 
4b. 

Delivery of this slave to Gartman would have been good by way 
of gift, and if a deed supplies the place of, and is a substitute for de- 
livery, there would seem to be no objection to the want of a consider- 
ation. 

One of the errors assigned is that the deposition of Jeremiah Savell 
one of the defendants and executor of the will of Joab Horn, was of- 
fered in evidence, but rejected by the Court. The deposition is not 
a part of the record, nor does the bill of exceptions state what was 
designed to be proved by it, or the ground on which it was rejected. 
Under these circumstances, we cannot say whether the decision was 
right or wrong. We cannot take it for granted that the objection 
was because he was executor. It may have been that his testimony 
was not material, and this is in accordance with the ground invaria- 
bly acted upon by Appellate Courts, that every fair intendment is to 
be made in support of the judgment below. The office of a bill of 
exceptions is to give the facts on which the Courts decided, and it 
should give all the facts bearing upon the decision, so that the Appel- 
late Court, may know fully and clearly every thing which influenced 
the decision of the Court, After a statement of these facts it may then 
be stated, that the Court instructed the jury, or decided in such man- 
ner upon the facts so stated. 

Upon the whole case, we are of opinion that there is no error in 
the instructions given in the Court below, and that the judgment be 
affirmed. 

The original deed produced in this Court will be delivered to ap- 
pellee’s attorney, to be filed in the Court below. 
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Tue Strate vs. Ricnarp K. Catt. 


In a criminal case, a certificate of the Judge who presided at the trial, which 
neither states nor intimates a doubt upon any lega] question, but merely 
expresses a desire to have the cause heard before the Court of Appeals, is 
not sufficient, under the statute, to give this Court jurisdiction. 


Tue defendant was indicted at the Spring Term, 1844, of the 
late Superior Court of the Territory of Florida for Wakulla county, 
for unlawfully erecting in the river St. Marks, a navigable water- 
course, a certain pier and obstruction, composed of wood and rock, 
and permitting the same to continue there ; whereby the navigation 
and free passage of the said river, it was alledged, was greatly ob- 
structed and straightened. 

At the trial, a bill of exceptions was prepared and tendered by 
the counsel for defendant, which was signed and sealed by the pre- 
siding Judge ; he attaching thereto the following certificate : 

“ The Court being desirous that the same might be heard before 
the Court of gga of this Territory, has oe and sealed this 
bill of exceptions.” 

The defendant, by his counsel, at the same term, filed his “motion 
for a new trial. ' 

At the Fall Term, 1845, of the Circuit Court, the motion for a 
new trial being renewed, the then presiding Judge made a full 
statement of the facts and evidence, and transmitted it to this Court, 
with the following certificate : 

“The motion to set aside the verdict, and for a new trial, was 
renewed before me during the late Circuit; and concurring in the 
wish of my predecessor, that this case might be heard in an appellate 
Court ; and “ entertaining doubts upon the legal questions” arising in 
it, I have made this statement, and transmit the same to the Supreme 
Court, for its consideration and decision. 

“ Ar Cuamsers, Tallahassee, Dec. 26th, 1845.” 


Attorney General, for the State. 
Long § Walker, for the defendant. 


Hawkins, Justice : 
This case comes before the Court on bill of exceptions, signed by 
Samuel J. Douglas, late Judge of the Superior Court of the Ter- 
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ritory, stating the instructions he -had given to the jury on the trial be- 
fore him, and concluding as follows, “to which instructions given by 
the Court, the defendant’s counsel excepted, and the Court being de- 
sirdus that'the same might be heard before the Court of Appeals of 
this Territory, has signed and sealed this bill of exceptions.” 

The first question presented by the record for the consideration of 
the Court is, have they jurisdiction of the case. 

The act of the Territorial Legislature passed in 1833, gave the 
benefit of an appeal or writ of error to the Court of Appeals of the 
Territory, from all final judgments and sentences of the Courts of the 
Territory. Acts 1833, page 113. 

This law was expressly repealed by an act passed in 1841, de- 
claring, that from and after the passage of this act, no appeal or writ 
of error, or bill of exceptions to evidence, should be entertained or 
allowed, or granted to a defendant, or defendants, in criminal prose- 
cutions in any of the Courts of this Territory; but if in the trial of 
any criminal prosecution, the Judge before whom the same is tried, 
shall entertain a doubt upon any legal question arising in the case, 
then and in that case, the said Judge may continue the same, and 
shall as soon 4s convenient make a statement in writing of the ques- 
tion of law, and carry up or transmit the same to the Court of Ap- 
peals for its considetation and decision. Acts 1841, page 7. 

The design of the Legislature is too clearly expressed in the act, 
to occasion a doubt as to their intention. 

The certificate of the Judge neither states nor intimates a doubt, 
but expresses merely a desire.to have the cause heard before the 
Court of Appeals. If the Legislature designed an appeal in such 
a case, they have not so declared it. 

A question of this-kind arose before the Court of Appéals of the 
State of Mississippi, in which the following view was taken: “It is 
a general rule, that the Appellate Court can aet only on tle record 
from the Inferior Court, which’ must contain a case sufficiently cer- 
tain in its character to enable this Court to act upon it. Admitting 
that the powers of this Court are co-extensive with those possessed 
by the former Supreme Court, the doubis of the Judge below, if any 
existed, being all that could give jurisdiction, are not properly certi- 
fied tothis Court. It should clearly appear by-the record, that the 
Judge entertained doubts as to the rule of decision, and for this rea- 
son, that he had adjourned the question on which he doubted, to this 

16 
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Court for its decision.” Caraway. vs. Board, Police, Yazoo County, 
1 Howard, 22. 

The case ought rightly to have been presented to the Court of Ap- 
peals of the Territory at its last session, and the Judge of the Ciyguit 
Court finding it in the- Court below, with thecertificate of the Judge, did 
rightly in having the papers transmitted to this Court for its action. 
The Court having no jurisdiction of it, will have it remanded to the 
Circuit Court of the County, where it was tried.. 

‘It is therefore considered by the Court, that this case be dismissed 
from the docket, and the.papers be remitted to the Circuit Court for 
the County of Wakulla, for further proceedings to be had therein, 
agreeably to law. 





Tuomas U. Wuire vs. Joun G. Camp. 


A pueA, filed under oath, alledging the failure or want of consideration of a 
bond, note or other instrument of writing, throws the onus of proving the 
consideration of the instrument sued on, upon the plaintiff; but the conside- 
ration can be inquired into only between such parties as it might have been 
at Common Law. ' 

In an action by the endorsee against the maker, a plea, under oath, denying 
the consideration of the instrument sued: of, does not throw the onus of 
proving the consideration on the plaintiff. 

When a bill or note is endorsed in blank, the presumption of law is, that it 
was endorsed on the day of its date, or at least before it was due; and if the 
defendant alledges that it was endorsed after it was due, the burthen of proof 
is on him to show it. 

The affidavit of a want or failure of entinaitine. should be drawn‘in issuable 
terms, and confined to a single allegation, and should not be in the alterna- 
native or double; it should be so constructed as to apprise the plaintiff what 
facts he would be required to prove on the trial. 


Error to Leon Circuit Court. 

The facts are contained in the opinion of the Court, delivered by 
Justice Hawkins. 

J. T. Archer, for plaintiff in error: 

1. The Court below erred, in determining upon the 2d plea, affi- 
davit, and notice of special matter, that it was necessary for the 
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plaintiff to preve a consideration from Reese, the payee, to*defen- 
dant, the maker. i 

First. The 24th section of the act to amend an act regulating 
Judicial proceedings, approved November. 23d, 1829, was intended 
to add to the force and effect of promissory notes ; but the effect of 
this section has been, to impair their force and effect, under the con- 
struction that, a denial under eath, of the consideration of a note by 
the maker thereof, overcomes the evidence of consideration contain- 
ed in the note itself, and renders it necessary for the holder to pro- 
duce other evidence of a consideration, before he can recover. Whe- 
ther this construction be the correct one, is not necessary to be dis- 
cussed or decided in this case. The efféct of it is, to permit the 
maker of a note, on issues.touching the ‘consideration or execution 
of the same, to become'a witness in his own, case, while the same 
privilege is denied to the holder ; but it does not allow any defences 
to be set up, which were not defences before the statute was passed : 
it affects the proof only: 

The plaintiff claims as bona fide holder, under an endorsement in 
blank, by Reese, the payée; and it is clear and unquestionable, (if 
the statute affects only the rules of evidence,) that a want of conside- 
ration from Reese to Camp, cannot affect the plaintiff’s right to re- 
cover. .* . 

- The fraud alledged in the second plea, which prevented a demur- 
rer, is not sustained by proof—the affidavit of defendant to the truth 
of the plea not being evidence, either at common law or under the 
statute, to support the allegation of fraud. ‘ 

Second. The facts détailed in the notice of special matter, and 
sworn to by the defendant, shew that there was a consideration 
given him for the note, and disprove the allegations of the 2d plea. 
The Court should, therefore, have given judgment for the plaintiff, in 
the issue. upon the second plea, affidavit, and notice of special matter. 

il. The Court erred, in determining upon the third plea, affidavit 
and notice, that it was incumbent on the plaintiff to prove the con- 
sideration of the endorsement to plaintiff. 

The 34th section of the same act, provides, that it shall not be 
necessary for the assignee or endorsee of any instrument, assignable 
by law, to set forth in the declaration, the consideration upon which 
such assignment or endorsement was made, nor prove such conside- 
ration, unless the same shall be impeached by the defendant under 
oath. This section does not provide for an inquiry into the conside- 
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ration@f an endorsement or assignment of any negotiable or assign- 
able instrument, where, by the old law, such inquiry would not be 
permitted. The most that can be claimed for the defendant, under 
this section, is the right, upon such inquiries into the consideration 
of the said endorsement as.are authorized by the common law, to 
give in evidence his own affidavit, so as to put the onus .probandi 
upon the plaintiff. 

If this section, in like manner as the 24th, connect be construed to 
create any new grounds of defence, and at furthest, can only be con- 
sidered to amount to an alteration of the rules of evidence, then the 
consideration from plaintiff to Reese cahnot be inquired into by de- 
fendant. There is no privity of contract between plaintiff and defen- 
dant ; and it is immaterial to defendant whether the plaintiff got the 
note from Reese, with or without consideration. 

The allegation of fraud, (which prevented a demurrer to the 3d 
plea,) was not proved ; and it is perfectly clear that, in the issue up- 
on the 3d plea, judgment should have been given for the plaintiff. 

III. On the pleadings and evidence, the plaintiff was entitled to 
recover. 

The affidavit made by the defsnidant, contains various statements ; 
is drawn in the alternative ; is unintelligible, double, uncertain,and not 
in conformity to the statute. It should not have been received, and is, 
in its present shape, no evidence. The only legal evidence in the 
case, is the note and proof of-the endorsement by Reese ;- and this 
evidence is suffieient to determine all the issues in favor of the plain- 
tiff. 

No counsel for defendant. 


Hawkins, Justice : | 

The action in the Court below is of assumpsit, by Thomas U. 
White, the plaintiff in error, endorsee, against John G. Camp, 
maker of the following promissory note : 
“ $127 97-100. Sanpusky City, Sept. 6, 1839. 

“Due on demand to William T. Reese or order, for value receiv- 
“ed, one hundred and twenty-seven 97-100 dollars. 

“JOHN G. CAMP. 

(Endorsed)——“ W. T. Reesr.” 

The declaration contains a count upon the note, money counts, 
and account stated. 

The defendant, Camp, put in three pleas: Ist, Non assumpsit. 
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2d, That the promissory note sued upon was given and made with- 
out any lawful or valuable consideration, and was obtained -by the 
payee, Reese, by fraud, misrepresentation, concealment, covin, and 
deceit, and ‘that the said note .was, and is void, ‘ac. 3d, That the 
endorsement or assigninent of the note was made without any lawful 
or valuable consideration, and in fraud of the rights and interest of 
the defendant, to deceive and defraud him in the premises. 

Accompanying the pleas, there was a notice,to plaintiff that, under 
the general issue pleaded, the defendant would prove that.said Wil- 
liam T. Reese, one Thomas Neill; Isaac A. Mills, and defendant, 
owned as tenants in common, a certain-tract of land in Sandusky, 
Erie county, in the State of Ohio, and attempted to make division of 
said lands; and said note was given for the supposed difference due 
said Reese in said division ; that since then, one Owen Follet, of whom 
said Reese purchased, has instituted proceedings to get said Reese’s 
share of land, said Reese never having paid him the purchase mo- 
ney ; and that the attempted divifion of said land, on which said 
note was predicated, is nullified and void, in consequence thereof ; 
and that the same was, therefdre, given without any consideration ; 
or if there was any consideration, it has totally failed. That said 
Reese had since been déclared a bankrupt ; that the endorsement of 
the note to plaintiff was fraudulently made, by collusion, with know- 
ledge and notice by plaintiff of the facts.as before stated ; that Reese 
was largely indebted to him, the defendant, at the time of the trans- 
fer of the note, and before, for defendant’s blank endorsements, given 
to him for specified purposes, which Reese did not comply with, but 
made use of the same, by getting them discounted, and misapplied 
the proceeds, not as he engaged appropriating it, to pay for said land 
to Follet, and so release it, so’as to effectuate said division; all of 
which the defendant alledges plaintiff had notice of, and that defen- 
dant would rely on said facts, in bar of the action. 

- Appended to this notice -was an affidavit, in which the defendant 
denies, on oath, the consideration of said note declared on ; and also 
saith, that if the consideration was legal and valid, the same has to- 
tally failed. He further denies, on oath, the consideration of said 
assignment or endorsement of the note, and that he believed the 
facts, as set forth in the notice, are true. 

The plaintiff replied by similiter to the first plea, and takes issue 
on the second and third. 
The parties waived a trial by jury, and put themselves upon the 
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judgmént of the Court. . By the bill of exceptions, it is shown, that 
the plaintiff offered in evidence in support of his declaration the note 
sued upon, and satisfactorily proved the signature of the endorser, 
Reese ; and thereupon Camp, the defendant, after exhibiting his affi- 
davit, made under the statute, asked the Court to determine upon the 
pleadings, that the plaintiff to recover must prove.the consideration 
for which the note was given by Camp to Reese, under the second 
plea, and notice of special matter ;:and under. the third plea and 
notice as aforesaid, must prove the consideration of the assignment 
or endorsement by Reese to plaintiff; and the Court so determined, 
and gave judgment accordingly for defendant. 

To that opinion the plaintiff excepted; and thereupon a writ of 
error issued, 

The counsel for the plaintiffin error assigns the following errors : 

First. The Court erred in determining that, upon the second plea, 
and affidavit, and notice, it was necessary for the plaintiff to prove the 
consideration of the nete, before h& could recover. 

Second. The Court erred in determining, that upon third plea, 
affidavit and notice, it was incumbent upon plaintiff to prove conside- 
ration of the endorsement or assignment, from Reese to him. a 

Third. That upon the pleadings and evidence in the cause, plain- 
tiff was entitled to judgment. 

The defendant, in the Court below, wa attempted to avail him- 
self of the provisions of the statutes of Florida, as to the proof of the 
execution and consideration of bonds, bills, notes, et cetera, contained 
in the twenty-fourth and thirty-fourth sections of the act, in relation to 
judicial proceedings, passed November 23d, 1829. Duval’s Compi- 
lation, 95 and 96. 

Section 24, after stating that all promissory notes, and other writ- 
ings, not under seal, shall have the same force and effect as bonds 
and instruments under seal, says that: It “ shall not be necessary 
“ for the plaintiff to prove the execution of any bond, note, or other 
“instrument of writing, purporting:‘to have been signed by the de- 
“ fendant, nor the consideration for which the same was given, un- 
“ less the same shall be denied by plea, put in and filed as aforesaid, 
“(i..e. on oath,) and filed before the cause is called upon the ap- 
“pearance docket.” 

Section 34th declares : “ That the assignee or endorsee may bring 
“ suit in his own name ; nor shall it be necessary for the assignee or 

*“endorsee of any instrument, assignable by law, to set forth in the 
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“declaration the consideration upon which such assignment or en- 
“ dorsement was made ; rior to prove such consideration, unless the 
‘same shall be impeached, by the defendant, under oath.” 

The instruments “ assignable by law,” referred to in this, and the 
thirty-third ‘section of the same act, are bonds, notes, covenants, 
deeds, bills of exchange, or other writings, whereby money is pro- 
mised or secured to be paid ; and the assignment of these instruments 
vests in the assignee or endorsee; the, same rights, powers and capa- 
cities, as are possessed by the assignor or endorser. 

The subjects arising for the consideration of the Court in the 
cause before us, involve the discussion of. the inquiry, whether the 
statutes cited can be legally applied to the present case ; and between 
what parties to suits in promissory notes, their aid isto be invoked in 
the defence of those actions. 

Statutes of the character of: those under review, whife in some 
degree they bear the impress of a remedial character, are entitled to 
a fair construction as to those in whose favor they are enacted, so 
far as is requisite to carry out the intention of the Legislature, when 
that intention, by legal rules of construction, can be ascertained. 

Ordinarily, remedial statutes seem intended to supply any defects 
or imperfections in common law, where the remedy is deemed im- 
perfect, or too narrow, to subserve the ends of justice, when they 
become what are termed enlarging statutes ; but those under consid- 
eration cannot be embraced in that class, as they do not amplify or 
add to the remedy, as known at the common law; but being in de- 
rogation of it, should be construed strictly, for it is laid down that a 
statute, which takes away a common law remedy, ought never to 
have an equitable construction. 

The statutes before us certainly affect the remedy hitherto pos- 
sessed by the plaintiff, in suits on promissory notes, by throwing the 
onus probandi upon him, by the defendant’s taking the oath, as pre- 
scribed by the statutes. They are in direct derogation of the old 
rules of the common law, as tothe defence of actions, and the 
principles of evidence, as to suits brought upon the above instruments. 

Chancellor Kent says, that statutes are to be construed “ in refe- 
“rence to the principles of the common law, for it is not to be sup- 
“‘ posed, that the Legislature intended any innovation of the common 
“Jaw, further than the case absolutely required.” 1 Kent Com. 
464, And Lord Tenderden remarks that, “ there is always danger 
‘in giving effect to what is called the equity of a statute ; it is much 
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“better and saferto rely on, and abide by the plain words, al- 
“though the Legislature might have provided for other cases, had 
“their attention been directed towards them.” 6 B. & C. 475. 

From a review of the statutes cited, and being in pari materia, they 
should be construed together: the effect is clearly this—that upon the 
oath being taken, in compliance with the requisitions of the statute, 
and by proper parties, the onus of proof is thrown upon the plaintiff, 
and he is bound to prove the consideration of the instrument, upon 
which suit is brought. The 24th-section of the act cited is silent, as 
to the parties between whom the consideration can be gone into; 
and in accordance with the views: herein before expressed, we are 
of opinion that it can only be applied between such parties as the 
consideration could have been entered into at common law. It is 
possible that this section may have been intended to have had a 
more exterifled operation—if so, there is a: casus omissus, and this 
cannot be supplied by a Court of law, for that would be the assump- 
tion of legislative’ powers by the Judiciary, and we are bound to take 
the laws, as the Legislature have enacted them. 

The 34th section of the act is sufficiently explicit, and clearly re- 
lates to suit brought by the assignee or endorsee of the instruments 
therein set forth, against the assignor or endorser, and seems te have 
an eye to the privity existing between parties, at least, to notes and 
bills of exchange. 

. To give any other construction to these statutes, would produce re- 
sults, which the Legislature could never have intended or anticipat- 
ed—if otherwise, there would be no safety in the receiving or pur- 
chasing any of the instruments set out in the statute, particularly 
bills of exchange and promissory notes. ‘These being assignable by 
endorsement or delivery, circulating from hand to hand, in accordance 
with the liberal and comprehensive notions of commercial policy, 
and entering into every day transactions of life, every consideration 
demands, that no restraint should be placed upon their free circula- 
tion, by the’ enforcement of a principle of defence, not set forth in the 
plain words of the act, and in restraint of the remedy at common law. 

The question now arises, can the consideration of the note in suit 
be gone into between White, the endorsee, and Camp, the maker of 
the note, by the common law. 

The total, or partial want, or failure of consideration, or the ille- 
gality of consideration, may be insisted upon as a defence or a bar 
between any of the intermediate or original parties to the contract. 
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It may be insisted upon by the maker against the payee, and by the 
payee and his endorser, and cannot be inquired into between the 
endorsee and the maker. 208 Story on Prom. Notes. Braman vs. 
Hess, 13 John. R. 52. - 

The holder of a negotiable instrument, taken before due, is prima 
facia rightful. owner of it, and he need not prove consideration, ex- 
cept circumstances of suspicion appear ; and to render it void in the 
hands of an innocent endorsee, there must be a knowledge of the 
want, failure, or illegality of consideration. 4 Hill, 442. 6 Wen- 
dell, 615. 

The defendant in the Court below, though he pleaded illegality, 
want and failure of consideration, et cetera, adduced no proof that 
the plaintiff took the instrument sued upon, under suspicious circum- 
stances, or with knowledge of the defects alledged ; and the rule now 
is, that the endorsee, when plaintiff, need not prove a bona fide con- 
sideration paid by himself, until some suspicion is cast upon his 
title. 1 Moody & Robinson, 366. 

So far as the evidence in the Court below is concerned, White is 
clearly a bona fide holder, for a valuable consideration, without no- 
tice—and in accordance with the law, as to notes payable on de- 
mand, a holder before the note was due. 

The presumption of law is, that when a bill or note is endorsed in 
blank, that it was endorsed on the day of its date, or at least before it 
was due. If the defendant alledges, that it was endorsed after it 
was due, the burthen of proof is on himtoshewit. 137 Bailey on 
Bills. Pinkerton vs. Bailey, 8 Wendell R. 600. When a promis- 
sory note, payable on demand, is endorsed within a reasonable time 
after its date, the endorsee has all the rights of an endorsee receiving 
a negotiable instrument before it comes due. If not endorsed in a 
reasonable time, it is considered as overdue, and dishonored, and the 
endorsee will be subject to any defence, which would have been 
available against his endorser. 135 Bailey on Bills. 4 Mass. 370. 
What is considered reasonable time, is not precisely settled, but de- 
pends upon the circumstances of each particular case ; but the pre- 
sumption is, that it was transferred within a reasonable time, unless 
the contrary is proved. 137 Bailey on Bills. 

The Court, upon a view of the case, is of opinion, that the affidavit 
of Camp should have been treated as a nullity; that the Court erred 
in receiving it; and that the cause should have been tried solely 
upon common law principles. But even if the affidavit should have 

17 
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been received, it is not such a one as the statute required. It should 
have been drawn in issuable terms, and confined to a single allega- 
tion—not in the alternative or double—but should have been so 
constructed, rendering it analagous to the old English rule of notice, 
as to have apprized the party plaintiff, what facts he would be re- 
quired to prove upon the trial. It first denies the consideration of 
the note ; and if it was valid and legal, it has totally failed, while 
the facts as set forth in the notice, would seem to make out a case of 
original consideration of the note. 

In conclusion, we think the errors well taken. The judgment in 
the Court below must be reversed—the cause remanded to the 
Court below—and venire de novo awarded. 


Dovetas, Chief Justice : 

At common law, promissory notes and bills of exchange were 
negotiable ; they imported a consideration ; if endorsed before they 
fell due, the consideration could not be gone into, except between 
the original parties, unless there were some suspicious circumstances 
attending the transaction ; and if there was nothing to shew the time 
when the endorsement was made, it was presumed to have been 
made before they fell due. If endorsed after they become due, the 
endorsee took, them, subject to all the equities that existed between 
the original parties thereto. 

The first clause of the 34th sec. of our judicial act, Duval’s Comp. 
96, makes, any bond, note, covenant, deed, bill of exchange, or 
other writing, whereby money is promised, or secured to be paid, 
transferable by assignment or endorsement. 

It is proper to remark here, that this act was passed in the year 
1828, and that the Legislature, at the same session, repealed the act 
which had before introduced intothe Territory of Florida the common 
law of England. This judicial act, therefore, was the only law in 
force in Florida, touching these several classes of instruments, until 
the common law was again introduced in the year 1829. Hence. 
the reason why notes and bills of exchange are found in this category. 

Many of these instruments, although made negotiable by assign- 
ment or endorsement, did not, at common law, import a considera- 
tion ; and without that law, a doubt might well have been enter- 
tained, even in regard to those which did. To remedy this incon- 
venience, and carry out the views of the Legislature as to all, which 
it is presumed, was to increase the quantity of negotiable paper, in a 
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new country, where there were few mercantile transactions, and 
the circulating medium was scarce, the 24th sec. of the same act 
declared, that all promissory notes, and other instruments of writing, 
not under seal, should have the same force and effect, as bonds and 
instruments under seal. 

The full effect of this provision upon these instruments, has never, 
(so far as I am aware,) been judicially determined. It certainly has 
not been supposed, by the legal profession, to give them such an ef- 
fect, that an action of covenant could be maintained upon any one of 
them. 

But they import a consideration, and without some further provi- 
sion, the plaintiff could not, in any case, have been required to prove 
such consideration, unless it had been impeached by proof on the 
part of the defendant. 

The last clause of the 34th sec. above cited, therefore declared, 
that the assignee or endorsee of any such instrument, might bring 
suit in his own name; and that it should not be necessary for the as- 
signee or endorsee of any instrument, assignable by law, to set forth 
in the declaration, the consideration upon which such assignment or 
endorsement was made ; nor to prove such consideration, unless the 
same should be impeached by the defendant under oath. And the 
2d clause of the 24th section also declared, that it should not be ne- 
cessary for the plaintiffto prove the execution of any bond, note, or 
other instrument of writing, purporting to have been signed by the 
defendant, or the consideration for which the same was given, unless 
the same shall be denied by plea, put in on oath. 

What is the converse of these propositions? Why, that if such 
plea is put in on oath, in the one case, or the consideration in the 
other is impeached under oath, the plaintiff must prove the execution 
and consideration in the one case, andthe assignment, or endorse- 
ment, and consideration thereof in the other—in all cases where the 
rule would apply to such instruments, so endorsed, at common law— 
for notwithstanding the Legislature had repealed that law, it cannot 
be supposed that they legislated, without any regard to its wise and 
equitable provisions. 

The object of the Legislature was, as before remarked, to increase 
the quantity of negotiable paper; but these provisions of the statute 
would, in a great measure, have defeated their own object, if such 
plea or impeachment required this proof from the plaintiff in any 
case, except between the immediate parties to the instrument, or 
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where the plaintiff had taken it after it had become due, or under such 
other suspicious circumstances, as should have put him on inquiry. 

We are warranted, therefore, I think, in the conclusion, that these 
provisions of this statute only apply, as between the immediate par- 
ties to the transaction, or such others as have taken these instruments 
after due, or have not acted in good faith, or with due circumspection 
in cases attended with suspicion ; and this, as I understand it, is all 
that the opinion, delivered yesterday by Judge senteeee in this case 
intended to assert on the subject. 


BattTzELL, Justice, dissenting : 

In the decision made in this case I fully concur, but do not agree 
to those parts of the opinions delivered which declare, “from a re- 
“view of the statutes cited and being in pari materia, they should be 
“ construed together : the effect is clearly this—that upon the oath be- 
“ing taken in compliance with the requisites of the statute and by 
“ proper parties, the onus of proof is thrown upon plaintiff, and he 
“is bound to prove the consideration of the instrument upon which 
“suit is brought.” And in the opinion of the Chief Justice, “ We 
“are warranted therefore I think in the conclusion, that these provi- 
“sions of this statute only apply as between the immediate parties 
‘to the transaction, or such others as have taken these instruments 
“ after due, or have not acted in good faith or with due circumspection 
“in cases attended with suspicion.” Whilst the decision of the Court 
exempts bills of exchange and promissory notes in the hands of an 
innocent holder from the effect of the provision of the statute cited, 
this clause declares that all other instruments are subject to it, and 
that in case of suits brought upon them where an affidavit denying 
the consideration is filed, the burthen of proof is thrown upon plain- 
tiff to establish it. I greatly regret that an expression of opinion 
upon this point was deemed necessary, as it did not occur in the case, 
had not been argued and was not presented by the record. It has 
been made however, and imposes upon me the duty of expressing my 
own views upon the subject, though reluctant to declare a dissent 
from the opinion of a majority of the Court. This is rendered the 
more necessary from the fact that the construction given, if persever- 
ed in, will lead in my opinion to very great embarrassment in practice, 
if not to serious injury and injustice to parties. 

The position is that the plea of no consideration, verified by affi- 
davit, throws the burthen of proof on plaintiff. That the plea of it- 
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self has not this effect is evident, being “a mere statement of de. 
fendant’s ground of defence.” 3 Blacks. Com. 225. 

Has the plea with the affidavit this effect? The question may in 
some degree be answered by inquiring into the purposes and objects 
for which affidavits are used when attached to pleas and other pro- 
ceedings. 

“ Affidavits are usually for certifying the service of process or other 
matter touching the proceedings in a cause.” 1 Jacob’s Law 
Dict. 64. 

Also, by adverting to cases of pleas, to which affidavits are requir- 
ed by law. 

Dilatory pleas are required to be under oath by statute, so also, 
pleas, puis darrien continuance. 1 Chitty, 452-3—638. 

An oath is required “ to prove the truth thereof, or show some pro- 
bable matter to the Court, to induce them to believe that the fact of 
such dilatory plea is true.” Ibid, 452. 

It is no where held or even intimated, that in any of these pleas 
so supported by affidavit, the burthen of proof of the matter pleaded 
is thrown on the plaintiff. 

To give the plea and affidavit the effect asserted would be to make 
them more than proof ; by throwing the proof on the other side they 
are inthis respect conclusive until rebutted by stronger testimony. 
Now I cannot find that the voluntary affidavit of a defendant is any 
where, in any of the books regarded as evidence, much less as con- 
clusive. 

“ The plaintiff or defendant may take affidavit, yet it will not be 
“ admitted in evidence at the trial, but only on motion.” 1 Lilly, 
44, 1 Jacob’s Law Dict. 64. 

“Tt is undoubtedly a sound rule, which ought never to be violated, 
“that no man can be a witness in his own cause. The affidavit of a 
“ party is received on many incidental questions addressed to the Court, 
“and do not effect the issue to be tried by the jury. The testimony 
“‘ which establishes the loss of a paper is addressed to the Court, and 
‘does not relate to the contents of the paper. It is a fact which may 
“ be important, as letting in the party to prove the justice of the 
“cause, but does not itself prove any thing in the cause.” Ch. Just. 
Marshal, in Taylor vs. Riggs, 1 Peters, 597. 

“The general rule is that a party to the record in a civil suit can- 
“ not be a witness either for himself or for a co-suitor in the cause.” 
Greenleaf, 378. 
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“ But though in criminal cases the exceptions are few indeed, in 
“which a party interested may not be a witness, in civil cases there 
“is hardly at common law an instance where the case is so circum- 
“stanced that he may, and this upon clear reasons operating such ex- 
“clusion. An universal exclusion, where no line short of this could 
“have been drawn, preserves infirmity from a snare, and integrity 
“from suspicion and keeps the current of evidence thus far at least, 
“clear and uninfected.” 1 Gilb. Ev. by Loft. 223—224. 

If the defendant is permitted to make evidence in his own cause, 
let the privilege be mutual, and extended to plaintiff, and let both be 
examined as witnesses. 

Whilst no authority can be found for making the affidavit of the 
party, evidence for him ona trial before a jury, the law is well settled, 
that the affidavit of defendant is evidence against him. 2 Starkie’s 
Ev. 21. 

It may be regardedas established, I think, that an affidavit attached 
to a plea is not evidence, and cannot be read tothe jury. Its only 
effect then, according to the authorities, would seem to be that “ of 
certifying or proving the truth thereof to the Court, to induce them 
to believe the fact of the plea to be true.” 

I have thus far considered the question on general principles and 
the authorities bearing upon the point. It is now proper to advert 
to the statute itself, to ascertain the design of the Legislature in pas- 
sing the law which is the subject of consideration. 

“ Three points are to be considered in the construction of all reme - 
“dial statutes, the old law, the mischief and the remedy ; that is how 
‘the common law stood at the making of the act, what the mischief 
“ was for which the Common Law did not provide, and what remedy 
“the Legislature provided to cure the mischief; and it is the busi- 
“ness of the judges so to construe the act as to suppress the mischief 
*‘ and advance the remedy.” 1 Blacks. Com. 87. 1 Kent, 464. 

First let us see what the common law was previous to the passage of 
this statute. “Inadequacy of consideration in sealed instruments 
“could not be impeached or inquired into at Law, for every bond 
“from the solemnity of the instrument carries internal evidence of a 
“good consideration.” 2 Blacks. 445 and notes. 

“ Bills of exchange and promissory notes, partake also of this pri- 
“ilege ; hence it was unnecessary to establish that a promissory note 
“was given for a consideration, and the burthen of proof rested on 
“the other party to establish the contrary, and to rebut the presump- 
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“tion of validity and value raised by the law for the protection and 
“support of negotiable paper.” 2 Blacks. 446. Story on prom. 
notes, 197, 207-8, Sec. 181. 

Contracts in writing not under seal had not this privilege, and in 
reference to them, consideration was required to be proved by plaintiff. 
2 Black, 446,n. 7 T.R. 350. 

The mischief then was, first,the difference prevailing between writ- 
ings with and without seals, which by the advance of civilization had 
become more in name than reality. Secondly, the frequent contest- 
ing of the consideration of written instruments on insufficient grounds. 
Thirdly, that the consideration of sealed writings could not be inquir- 
ed into. 

The remedy was Ist, to put all written instruments on the same 
footing, by giving to all the force and effect of bonds and instruments 
under seal; and secondly, to allow them to be contested, only by 
affidavit ; hence it was declared not necessary for the plaintiff to prove 
“the consideration for which any bond, note or other instrument of 
writing was given, unless the same shall be denied by plea put in and 
filed under oath.” Now of this it may be premised that the statute 
does not say that plaintiff shall prove the consideration, if it is denied 
by defendant ; which would have left no room forconstruction, being a 
clear and decided expression of the legislative will ; but the expres- 
sion is ‘it shall not be necesary unless denied,” which is tantamount 
to an expression merely, that if the defendant do not deny the consider- 
ation on oath, it shall not be necessary for plaintiff to prove it, but 
shall be taken as proved ; and if denied by affidavit, it shall be consid- 
ered as put in issue, to be tried according to the rules of law govern- 
ing in such cases. 

The issue is to be proved by the party raising it; nor is it an an- 
swer to say that defendant is not required to prove a nagative, and 
that this plea is of this character. It is not every negative a party is 
relieved from proving, and I apprehend this issue is of that charac- 
ter. 4 Mass. 349. 4 Pick. 174. 

By this construction according to my view, the mischief, in the 
mind of the Legislature, is fully avoided and the remedy advanced. 
By it uniformity in these instruments is effected, the verity attached 
from time immemorial to sealed instruments as the deliberate and 
solemn act of the parties is preserved, and they at the same time are 
not relieved from a wholesome and proper enquiry on a proper show- 
ing by defendant of the want of consideration. By it a wise and 
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beneficial operation is given to the Statute, and every reasonable de- 
sign of the Legislature isaccomplished. But suppose the other con- 
struction to prevail, and the consideration is taken as disproved, so as to 
throw the burthen upon plaintiff; is it not perceived that the whole 
force and character of the instrument is at the mercy of one of the 
parties, and that party by his own solemn act, and every rule of right 
and propriety, estopped from making such-a defence. If this rule is 
to prevail, there can be no farther use for a bond, note or other obli- 
gation, hitherto adopted as the means of terminating a difficulty or 
dispute by some solemn act, having-an admitted legal sanction. Is it 
not seen too that this rule will be highly injurious in case of notes, 
bills of exchange, bonds and other sealed instruments, which by the 
consent of almost the whole civilized world, from their very structure 
import a verity, and are regarded as made on consideration ; and 
with what propriety can it be supposed that the Legislature in an act 
a ffirming the force and effect of these instruments, could have designed 
a provision by implication aimed at their vitality, and calculated more 
than all others to destroy their efficacy. 

If it be true, as asserted by the Court in a rule of construction ap- 
pealed to by them, “that it is not to be supposed that the Legislature 
“ intended any innovation of the common law, further than the case 
absolutely required ;” then I think we may safely conclude, that the 
construction asserted is not the correct one. 

There would be “an innovation not absolutely required,” in my 
opinion, by allowing the defendant to make evidence for himself, 
though an exparte affidavit, in violation of all principle, by throwing 
the proof from the shoulders of defendant on those of plaintiff, of an 
issue raised and presented by himself, and a further most injurious 
innovation by destroying the verity of sealed instruments and other 
writings. Such a rule, in my opinion, would create a greater mischief 
than that which the statute was designed to remedy. And its con- 
sequences are not to be confined to this Statute. Complainants file 
an affidavit to their bills in chancery, defendants to their plea to an 
application to foreclose mortgages at law ; under the law for the trial 
of the right of property, plaintiff files his affidavit, and other instan- 
ces not on our statute book. Are these also, to be embraced by the 
same construction ? 

It will not do to say that an answer in Chancery bears an analo- 
gy to the present case, since defendant is called on by plaintiff to give 
his testimony, and thus makes the answer evidence against him. 
Greenleaf’s Ev. 397. 
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I shall conclude my views of this subject by referring to other rules 
of construction pertinent to it, and which ought to have their bearing 
in its consideration. 

“Thus the real intention when accurately ascertained, will al- 
“‘ ways prevail over the literal sense of terms, and the reason and in- 
“tention of the law giver will control the strict letter of the law, 
‘‘ when the latter would lead to palpable injustice, contradiction and 
“absurdity.” ‘“ When the words are not explicit, the intention is to 
“be collected from the context, from the occasion and necessity of 
“the law, from the mischief felt and the remedy in view ; and the in- 
“tention is to be taken according to what is consonant to reason and 
“ good discretion.” Plowden, 205. 1 Kent’s Com. 462. 

“‘ Where fundamental principles are overthrown, when the gener- 
“al system of the laws is departed from, the legislative intention must 
“be expressed with irresistible clearness, to induce a Court of Jus- 
tice to suppose a design to effect such objects.” 2 Cranch, 358. 1 
Cond. R. 421. 

It will be no answer to say that a similar provision, and the same 
words are used as to the denial of the execution of a bond. To this 
it may be replied that a different rule prevailing as to it, a different 
construction of the statute is necessary. A plea of non est factum 
at common law, always put the proof of the signature on plaintiff, 
whereas the consideration of bonds and notes was never required to 
be proved by plaintiff, nor allowed to be questioned from the fact, that 
the party having made a solemn act of such character, was estopped 
to deny its validity. 

“It is by no means a correct rule of interpretation, to construe the 
“same word in the same sense, wherever it occurs in the same in- 
“strument. It was very justly observed by Ch. Jus. Marshall in 
“the Cherokee Nation vs. State of Georgia, that it has been said, 
“that the same words have not necessarily the same meaning attach. 
“ed to them, when found in different parts of the same instrument. 
“ Their meaning is controlled by the contract.” 1 Story’s Com. 
Const. 440. 5 Peters, 119. 
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Martaa Ann Man ty, ApMINisTraTRix, AND Hiram Mawty, Ap- 
MINISTOR IN RIGHT OF BHIs Wire, or Samvuet Parxuitt De- 
CEASED, vs. Toe Union Bank or Fiorrpa. 


Art common law, a plea puis darrein continuance, waived all former pleas, but 
a Statute of this State, has altered the rule, and such a consequence does 
not follow the filing of that plea, here : 

A Administratrix of B, was sued in that capacity ; pending the suit, she was 
removed from the Administration on the petition of the plaintiff in the suit. 
Afterwards A, C and D, were appointed administratrix and administrators de 
bonis non ; The suit still pending, and no steps having been taken to make 
her a party as administratrix de bonis non, A pleaded in bar, that since the 

last continuance she had been removed from the administration by competent 
and proper authority, and that all the assetts which came to her hands as 
administratrix of B, had been taken out of her possession, and that she did 
not and could not retain sufficient to pay plaintiffs claim ; held, that it was 
well pleaded, and that the fact might have been pleaded either in abate- 
ment or in bar. 

The fact of A’s removal from the administration, constituted a complete bar to 
the action, and the fact that she was afterwards appointed administratrix de 
bonis non, does not alter the case; A as administratrix, and A as administra- 
trix de bonis non, being in the eye of the law, separate and distinct charae- 
ters. 

A replication to the plea puis darrein continuance setting out that A had been 
dismissed from the administration, and that she had, under an order of Court. 
turned over to a receiver, who took charge of the same, all the property 
which came to her hands as administratrix, and remained unadministered at 
the time of her removal; but that she had afterwards, and before the filing of 
the plea, been appointed an administratrix de bonis non, and the property 
recommitted to her, renders the allegation, in the plea puis darrein contin- 
uance of having fully administered, superfluous. Such a replication was 
a departure from the declaration and therefore defective. 

On demurrer, the Court will give judgement for the party who on the whol 
case appears entitled to it, and against the party who committed the first er- 


Tor. 


Tuts case came up by Writ of Error to Leon Circuit Court. 

This is an action of debt commenced April 10, 1843, against 
Martha Ann Parkhill Administratrix, é&c. ; and which was tried and 
determined, March 1845, in the late Superior Court of the Territo- 
ry of Florida. The following is the cause of action on which the 
suit was instituted : 
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Dolls. 94,182 22-100. 

Six months after date I promise to pay to the Union Bank of Flo- 
rida, at their Banking House in the City of Tallahassee, ninety four 
thousand one hundred and eighty-two 22-100 dollars, for value re* 
ceived ; for securing payment whereof, I do hereby pledge my shares 
in the Capital Stock of said Bank. Witness my hand and seal. 

(Signed) SAMUEL PARKHILL, (Szat.) 

The declaration contains two counts; one on the Bond and the 
other on account stated—pleas, non est factum and plene administra- 
vit. There was a similiter to first plea, and general replication to 
the latter. 

Afterwards on the 22nd April, 1844, Martha Ann Parkhill admin- 
istratrix, by her counsel, filed her plea puis darrein continuance, al- 
ledging “ that since the last continuance to wit, on 22nd March, 1844, 
she was dismissed from the administration of the estate of said Sam- 
uel Parkhill, deceased, by competent authority, to wit : by the Judge of 
the Superior Court for said county, sitting as an Appeal Court to the 
County Court of Leon.” 

To this plea, “ puis darrein continuance,” there was demurrer, 1st. 
Because the matters therein contained, should have been pleaded in 
abatement. 2nd, Because it should have been a plea in bar of the 

Surther maintainance of the action, and not in bar of the action. 
3rd, Because the plea did not alledge that the said Martha had fully 
administered, and had not in her hands, at the time of her said dis- 
missal, lands and tenements, goods and chattels, &c., sufficient to 
pay plaintiff its debt and damages; and because it did not appear 
from said plea that she had delivered over to the administrator or ad- 
ministratrix, appointed in her stead, all, or any part ofthe goods, chat- 
tels, &c., in her hands not administered at the date of her said dis- 
missal. 4th, Because the plea did not set forththe names of the 
persons to whom letters of administration were granted after her dis- 
missal. 

On the 24th February, 1845,-plaintiffs in error by leave of the 
Court, filed an amended plea, puis darrein continuance, as follows: 

And the said Martha Ann, sued as administratrix of Samuel Park- 
hill deceased, for further plea in this behalf, by leave of the Court, 
first had and obtained by Brockenbrough and Archer, her attorneys, 
comes and defends theewrong and injury, when, &c. ; and protesting 
that at the time of the commencement of this suit, she had no goods, 
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effects, or credits, lands or tenements of the said Samuel Parkhill, 
deceased, in her hands to be administered, subject to the plaintiff’s 
action, for plea, prays judgment if the said plaintiff, its action afore- 
said thereof against her, ought further to have and maintain ; be- 
cause she says that since the commencement of plaintifi’s action, to 
wit, at the county aforesaid, on the 19th day of December, 1643, the 
Honorable William M. Gibson, at that time Judge of the County 
Court of said County, and as such having and exercising jurisdiction 
as a Court of Probate, and being competent thereto, and having ju- 
risdiction in that behalf, at the request and motion, and upon the pe- 
tition of the said Union Bank of Florida, and against the will of 
this defendant for cause shown, revoked and annulled, the letters of 
administration before that time granted to this defendant, from which 
decision and order, this defendant appealed to the Superior Court of 
Leon County, exercising and having jurisdiction in that behalf; and 
the said Superior Court aftefwards, and since the last continuance, 
and before the commencement of this term, to wit, onthe 18th day 
of March, 1844, in the county aforesaid, confirmed the said order of 
the said William M. Gibson Judge of the County Court, as afore. 
said, and then and there revoked, and annulled the said letters of ad- 
ministration before that time, granted to defendant, and had and held 
by her at the time of the institution of this suit, and this defendant, 
was then and there divested, and put out of possession of all the es. 
tate, rights, credits and effects, or assets of said Samuel deceased, 
then in her hands, to be administered, and this defendant was not al- 
lowed to retain, and did not retain in her hands enough thereof, to 
satisfy said plaintiff’s action, or any part thereof: but the whole of 
said assets, rights, credits, and effects so remaining in her hands un- 
administered, were then and there, by order of said Superior Court, 
taken away from the possession of said defendant, and against the 
will of said defendant, and committed to the care, custody and con- 
trol of the Marshal of the said Superior Court, who then and there 
took possession of the same, and the said letters of administration, so 
had and held by this defendant at commencement of this action, were 
revoked and annulled, and said defendant did not and could not re- 
tain in her hands, as administratrix, as aforesaid, effects sufficient to 
pay the plaintiff’s claim, or any part thereof; and this she is ready to 
verify ; wherefore she prays judgment if the said plaintiff, its action 
aforesaid, thereof, against her, ought further to have and maintain, &c. 
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This plea was sworn to by Martha Ann Manly, late Martha Ann 
Parkhill and Hiram Manly, her husband. 

To this plea defendant in error, on 26th February, 1845, filed its 
replication, replying the revocation, and annullment:of the letters of 
administration, for want of sufficient securities on the official bond of 
the said Martha, and her dimissal, in substance, as set forth in the 
plea; and that upon such dismissal, the Court ordered the property 
of the estate of the said Samuel Parkhill deceased, to be taken charge 
of by the Marshal of the Middle District, until the further order of 
the Court ; and that the Court at another day, to wit, on 21st March, 
1844, appointed a receiver of the said estate, until an administrator 
de bonis non, should be appointed. 

The replication continued, “ and the said plaintiff, in fact saith that 
afterwards, and on 22nd day of April, 1844, and before the filing of 
the said plea of the said defendents, Martha Ann and Hiram, in this 
behalf, the County Court of Leon County, having and exercising 
jurisdiction as a Court of Ordinary, and being competent thereto, did 
constitute and appoint the said defendant Martha Ann, upon the peti- 
tion of the said Hiram and Martha Ann, an administratrix de bonis 
non, of the estate of the said Samuel Parkhill deceased, and there- 
upon administration of the said estate, was duly recommitted in due 
form of law to the said defendant, Martha Ann, in her own right as 
such administratrix before the filing of the said plea of the said de- 
fendants in this behalf, as in and by the record and proceedings there- 
of, remaining in said County Court, fully appears ; and the said plain- 
tiff further in fact saith, that all and singular, the goods and chattels, 
lands and tenements, rights, credits and effects, which were of the 
said Samuel Parkhill deceased, at the time of his death, and which 
came to the hands of the said Martha Ann, to be administered, and 
which remained in her hands unadministered, when the same were 
by order of said Superior Court, taken away from said Martha Ann, 
as in defendants said plea alledged, have again come to her hands, and 
to the hands of the said Hiram, in right of the said Martha AnifPad- 
ministrators as aforesaid, and the same were, before and at the time 
of the filing of the said defendants plea in this behalf, and now are in 
their hands to be administered, &c.” 

On the 28th February, plaintiffs in error filed their rejoinder, 
which, after protesting, that neither at the commencement of this 
suit, nor since, the said Martha Ann, nor the said Hiram, had or 
possessed in their hands, to be administered, any goods and chattels, 
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lands, &c., which were of the said Samuel, deceased, at the time of 
his death subject to this action, rejoins : “'That at the time and place 
in said replication mentioned, and by the authority there mentioned, 
the letters of administration de bonis non, therein mentioned upon the 
estate of the said Samuel, were not granted to the said Martha only, 
or to the said Martha and said Hiram in right of his wife only, but 
to said Martha in her own right, (by consent of said Hiram,) jointly 
with one William D. Moseley, now living, who then, and there, and 
thereby became, was, and still is, jointly with the said Martha, in 
her own right, and said Hiram in right of his wife, a joint adminis- 
trator de bonis non of said Samuel Parkhill, deceased ; and all and 
singular, the goods and chattels, lands and tenements, rights, credits 
or effects, left unadministered, -which were of the said Samuel, de- 
ceased, at the time of his death, which ever came to the hands of 
these defendants, or either of them, to be administered as administra- 
trix or administrator, de bonis non, as aforesaid, at the times and 
places, and in the manner stated in said replication, or at any other 
time or manner howsoever or whatsoever, came to the hands of the 
said Martha Ann as administratrix de bonis non, and said Hiram as 
administrator de bonis non, in right of his wife, jointly with said 
William D. Mosely, the co-administrator de bonis non, and were, and 
are, so far as the same remain unadministered, had and held jointly 
with him, and not otherwise.” The rejoinder then enumerates cer- 
tain liabilities of Samuel Parkhill, deceased, to the Union Bank of 
Florida, and states, that indentures of mortgage on certain land and 
negroes, were executed by the said Samuel to the Union Bank, to 
secure their payment ; that these sums of money, being unpaid at 
the time of the death of the said Samuel, the Union Bank, before 
the revocation and annullment of the letters of administration granted 
the said Martha, filed its petition, under the statute, against the 
said Martha Ann, as administratrix in her own right, and the said 
Hiram, as administrator in right of his wife, to obtain judgment of 
for@losure of the said mortgage ; that after the affirmance by the 
Superior Court of the order of revocation of the original letters of 
administration to said Martha Ann, and after the granting of |et- 
ters of administration de bonis non, to the said Martha Ann and 
William D. Moseley, “the said Union Bank of Florida, by its coun- 
sel, moved for judgment and decree by default, no objections having 
been filed under the statute, and the plea of Hiram Manly and Martha 
Ann, administrators, filed 3d May, 1844, not being verified by affidavit. 
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But the Court overruled the motion, and the petitioner then filed its 
demurrer special to said plea; and therefor administrators, Manly 
and wife, asked leave to file additional pleas, and the Court so al- 
lowed and continued the cause. Petitioner fhen suggested the ap- 
pointment, by the County Court of Leon county, of William D. 
Moseley, together with Martha Ann Manly, administrators de bonis 
non of said estate ; and moved the Court that the said William D. 
Moseley, administrator de bonis non of said estate, be made a party to - 
said suit, and the suit continued, as well against the defendants as 
against the said William D. Moseley; and the same was done ac- 
cordingly. And such further proceedings were thereupon had in 
the same Court, that afterwards, to wit: at the Fall Term, 1844, of 
said Superior Court, to wit: on the 4th day of January, 1845, it was 
considered by the Court, that said petitioner do recover of said de- 
fendants, Martha Ann Manly, in her own right, Hiram Manly, in 
right of his wife the said Martha Ann, and William D. Moseley, ad- 
ministrators de bonis non of said Samuel Parkhill, deceased, the sum 
of seventy-one thousand and twenty-three dollars and forty-eight 
cents, due said petitioner, for principal and interest of its mortgage 
debt,” &c. That judgment was accordingly entered against the 
said parties, and foreclosure granted ; and that said judgment still re- 
mains in full force, not annulled, satisfied or discharged. The re- 
joinder further alledged, that defendants had fully administered, all 
and singular, the goods and chattels, lands, &c., which were of the 
said Samuel, deceased, left unadministered, which came to their 
hands, or the hands of either of them, as administrators de bonis non. 

To this rejoinder there was a demurrer, and the following causes 
of demurrer assigned : 

For that the rejoinder does not fortify and support the matter by 
the said defendants, above pleaded in bar since the last continuance, 
but alledges new matter contrary to the plea, and was a departure 
therefrom ; that the defendant’s said plea, since the last continuance 
pleaded, set forth the fact of the discharge of said Martha Ann from 
the administration of said estate of Samuel Parkhill, deceased, as a 
substantive bar of itself to the further maintenance of the plaintiff’s 
action in this behalf; and the said rejoinder now sets up thr’ recovery 
of a judgment and decree rendered against said defendar t and an- 
other, since such discharge, as and for a bar to the furth 2>r mainte- 
nance of this action; and the said rejoinder doth not sust;.in the said 
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plea of said defendants by them, since the last continuance above 
pleaded. 

For that the said defendants have, in and by their said rejoinder, 
attempted to plead matfer in abatement, after having pleaded their 
aforesaid bar, in this, the non-joinder of one William D. Moseley, with 
said defendants, as a defendant to this action. 

For that the said defendants, in and by their said rejoinder, have 

- attempted to put in issue another and different matter, since the last 
continuance happened and occurred, to wit: the judgment and de- 
cree of foreclosure in said rejoinder, set forth as rendered the fourth 
day of January, eighteen hundred and forty-five, which said decree so 
declared to have been rendered, was so rendered, as shewn by said 
rejoinder, long prior-to the filing by said defendants of their said plea, 
since the last continuance above pleaded, and for that the said de- 
fendants cannot thus set up and plead two several and distinct mat- 
ters, since the last continuance happened and occurred. 

For that the said rejoinder is double and multifarious in this, that 
it sets up the non-joinder of William D. Moseley as a defendant with 
the said Martha Ann and Hiram; the recovery and rendition of said 
judgment and decree, and that the said defendants, Martha Ann and 
Hiram, have no assets, except the sum of five dollars. 

For that the said rejoinder is argumentative ; is no answer to the 
said replication ; and is uncertain, informal, and insufficient. 

The Court sustained the demurrer, and thereupon judgment was 
entered against plaintiff in error for one hundred and twenty-two 
thousand one hundred and sixty-four dollars and eighty-seven cents, 
($122,164 87-100,) being amount due on bond, and for costs. 


J. T. Archer, for plaintiffs in error : 

I. There is error in this, that the issues on the pleas of non est 
factum, and plene administravit, were not disposed of. 

These issues, it will be contended, were disposed of by the intro- 
duction of the plea, puis darrein continuance. It cannot be ques- 
tioned that, at common law, ‘a plea puis darrien continuance, “is a 
waiver of the first plea, and no advantage can afterwards be taken of 
it, nor can even the plaintiff afterwards proceed thereon.” 

This ruk is the necessary consequence of another rule of common 
law, which allows but one plea to the whole declaration, or one plea 
to each cou/it. The introduction of a plea to the whole action, puis 
darrein con! inuance, must, therefore, at common law, operate as a 
waiver of tke former plea to the whole action, or former pleas to 
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each count, for otherwise there would be more than one plea to the 
whole action. 

Besides, a plea puis darrien continuance, admits a right of action at 
the commencement of the suit, while the former pleas deny a right 
of action at the commencement of the suit. The admission of the 
plea puis is contradictory to the allegations of the former pleas. To 
allow a defendant, therefore, to avail himself of a plea puis darrien 
continuance, and at the same time of former pleas in bar, would not 
only permit more than one plea to the whole action, but would allow 
such pleas to be contradictory, which is forbidden by the common 
law rules of pleading. 

It is true, the statute of Anne makes it lawful for a defendant, 
with the leave of the Court, to plead as many several matters,-as he 
shall think necessary for his defence. But even under this statute, a 
defendant has no positive rightto plead more than one plea to the 
whole action, for the Court may, or may not grant the leave, at its 
discretion. Besides, the permission to plead several matters, does 
not include contradictory matters. In England, a plea denying, and 
another admitting the plaintiff’s right of action, at the commencement 
ofthe suit, could not before, and cannot since, the statute of Anne, 
be pleaded'together. 1 Chitty’s Pl. 593. It is therefore easily ac- 
counted for, that in the English books, the rule is universally laid 
down, that a plea puis darrien continuance, is a waiver of former 
pleas. 

But under our statutes, every defendant sued in this State, has 
the positive right, independent of the leave of the Court, to plead as 
many matters as he deems necessary for his defence ; and it is “ no 
objection to any plea, that it is contradictory to any other plea filed by 
the same party, in the same cause.” Duval’s Comp. 95. 

The reasoning which established and retains the English rule, 
cannot prevail against our statute ; and the rule itself cannot prevail 
here. a 

Our statute, under the construction I claim for it, promotes the 
ends of justice. What hardship is there in requiring a plaintiff to an- 
swer all objections which a defendant may set up against his de- 
mand? Onthe other hand, what hardship does not exist in allow- 
ing a plaintiff to recover, because he has successfully answered one 
of several objections, while one or more of the others may contain 
good and valid grounds of defence, which might be established by the 
defendant ? 

19 
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II. There is error in sustaining the plaintiff’s demurrer to the 
rejoinder. 

The judgment should have been given against the party, who 
committed the first error in the pleadings. The declaration is sub- 
stantially a good one.- The plea puis contains a good defence to 
the action. Its subject matter, is lst: The involuntary dismissal of 
defendant Martha, from the office of administratrix. And 2d: The 
taking possession by the marshal, under the order of the Court, of all 
the assets in her hands, up to the time of dismissal. 

The involuntary dismissal is of itself a good defence. It separates 
the administratrix from the estate, as fully as if she were actually 
dead. Taylor vs. Savage, 17 Peters, 224. Jewitt vs. Jewitt, 5 
Mass. 275. Alsop vs. Mather, 8 Conn. 584. 

The taking possession of the assets by the Marshal, is of itself a 
good defence. The plea, in this regard, has all the properties of a 
plea of plene administravit. It is an accounting for the assets, the 
legal possession of which by the administratrix is necessary to enti- 
tle the plaintiff to recover. ; 

But if each of the parts of this plea, taken separately, does not 
constitute a good defence, there can be no doubt that both taken to- 
gether, make up a complete defence. 1 Williams on Executors, 
373, citing Garter vs. Dee, Freem. 13. 

It was argued and adjudged in the Court below, that the defen- 
dants should have retained assets sufficient to satisfy actions pend- 
ing. This cannot be correct. The administratrix was dismissed 
for want of a sufficient bond, under the 31st sec. of the act of 1828, 
concerning wills, letters testamentary, and letters of administration, 
&c. Duval’s Comp. 176. Under this section, the Court is autho- 
rized, upon the dismissal of an administrator, to appoint a receiver or 
other administrator, doubtless for ‘the purpose of taking immediate 
possession of the assets, and in contemplation of an immediate sur- 
render of the assets by the dismissed administrator. If a dismissed 
administrator could retain for actions pending, the very object of the 
statute, totake the estate out of irresponsible hands, would be de- 
feated. 

But to retain in a case like this, against the ministerial officer, ac- 
ting under the express order of the Court, is physically impossible, 
if the officer performs his duty. ‘To have attempted it in this case, 
would have been a contempt, and punishable as such. It is altogeth- 
er unreasonable to hold these defendants responsible in damages to 
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the amount of $122,164 87-100, for having permitted the assetsto be 
taken from them by a Court of competent jurisdiction. 

* The plea puis is properly pleaded in bar, for if the facts set up in it 
are true, the plaintiff can never maintain an action against the de- 
fendants as administrators on the causes of action in the declaration 
mentioned. 1 Chitty,481. Jenks vs. Edwards, 6 Alabama, (new 
series) 143. Jewitt vs. Jewitt, 5 Mass. 275. 

The first error committed is in the replication—it does not main- 
tain, explain or fortify the declaration, but abandons it, and departs 
from it. The declaration seeks a recovery on the faith of assets in the 
hands of the defendant Martha, as administratrix under the original 
grant of administration, while the replication seeks a recovery on the 
faith of assets received by her as “an” administratrix de bonis non, 
under a new grant of administration, without joining the co-admin- 
istrator or co-administrators de bonis non, shown to be in existence by 
the use of the indefinite article “an.” If a judgment could be ren- 
dered against the defendants as administrators, on the ground of assets 
in their hands as administrators de bonis non, jointly with another, 
then the securities of the first administration would continue liable 
for the administration of the assets by the administrators de bonis 
non—* which never could be right.” 2 Call, 41-56. * 

But if the replication be good, the rejoinder is good. The latter 
answers the replication by setting up a judgment in the same Court, 
against the administrators de bonis non, in favor of the same plaintiff, 
upon a petition under the statute to foreclose a mortgage; which 
judgment, it is alleged, is more than sufficient to cover the assets in 
the hands of the administrators de bonis non. The sustance of the 
rejoinder, it cannot be questioned, would be a good bar to an action 
against the administrators de bonis non ; what is the replication in ef- 
fect, but a declaration against one of several administrators de bonis 
non ? 

If the rejoinder does not support the plea and is therefore bad, the 
fault lies with the plaintiff. We have followed the plaintiffand it can- 
not complain. 

The objections raised by the plaintiff to the form of the defendants 
pleadings, if well founded do not warrant a judgment on the demur- 
rer against the defendants, even for costs. Duval’s Comp. 95. 

III. On the whole pleadings, judgment should have been given in 
favor of defendants. 

The replication confesses the matters contained in the plea, and 
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the demurrer admits the matters contained inthe rejoinder. The 
pleadings therefore show that Mrs. Manley had no assets whatever 
as administratrix, and none liable to this action as “ an” administratrix 
de bonis non. Yet by the judgment of the Court on these pleadings, 
Mrs. Manley, as administratriz, is made to have assets to the amount 
of $122,164 87-100! How can the plaintiff’s judgment be sustain- 
ed when the plaintiff itself, on the face of the record, gives testimo- 
ny against its verity? 

Long & Walker, for defendant. 

T. H. Hagner, (on same side,) for defendant : 


Contended as tothe Ist error assigned, that the pleas of non est 
factum, and plene administravit, were disposed of; that they were 
waived by the defendants below pleading their plea, puis dar. cont. 
That the filing of that plea was a waiver of all other issues. He 
cited : Buller’s N. P. 309. 2 Tidd’s Prac. 847—849, last edition. 
7 Bacon’s Abrid. 685, Pleas and Plead. last edit. Croke Eliz. 49. 
1 Salkeld, 79. 1 Lord Raymond, 693. Mansel on Dem. Ixxxix. 
Hobart’s Rep. 81. 1 Arch. Prac. by Chitty, 300—2. 1 Whea- 
ton’s Rep. 215. 13 Peter’s S. C. Rep. 136. 

10 WendeJl R. 679, where the Court say: “The cause of action 
stands confessed to the same extent, as if no other defence than that 
in the plea puis dar. cont. had been urged.” And this ruling is sus- 
tained by the Supreme Court of the United States. 

As to the character of the plea, puis dar. cont. he cited, 1 Chitty 
P].698: “Itis not a departure from, but a waiver of the first plea ; 
and no advantage can afterwards be taken of it, nor can even the 
plaintiffafterwards proceed thereon. He also cited, 2 Wilson’s Rep. 
137. 

In rebutting the position of the counsel of plaintiffs in error, he ar- 
gued, that the effect, the legal nature and operation of this plea, was 
not altered by the statute of Florida allowing to defendants to plead, 
‘as many matters of law or fact, as he, she, or they, may deem ne- 
“ cessary to his, her or their defence ;” and that it should be “ no 
“objection to any plea, that it is contradictory to any other plea 
“filed by the same party in the same cause.” This was to be 
understood, with some reference at least to the rules of law, and the 
practice of the Courts. Here the defendants had pleaded as many 
and as contradictory pleas as they saw fit, and the case was at issue. 
They then apply for and obtain leave to file a plea puis dar. cont. 
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Now, the statutes of Florida have no where altered or changed that 
plea, nor does the statute cited at all vary its legal effect. 'The cha- 
racter of the plea is destructive, and whether those pleas which have 
gone ‘before be few or many, they are alike waived. ‘This re- 
sults from the nature of the plea. In the case cited from 10 Wen- 
dell, several pleas had been filed, and yet the law was declared as 
we here insist it is. He insisted that the replication was legally 
sufficient in all respects, and maintained that the judgment on de- 
murrer was correct ; for that the rejoinder was bad, and that, going 
back to the first error, the plea was bad also. 

He explained the principles on which resort is had against the 
assets in the hands ef administrators, even after the revocation of 
their letters ; that it was the right of the creditor to follow the dece- 
dent’s estate. He cited 2 Williams on Executors, 1196. “ If ad. 
ministrator plead, that before the date of the writ, his letters were 
revoked, he ought to alledge that he has fully administered, or that 
he delivered over the goods to the new administrator.” He may be 
sued, then, having the property in hand, after his letters are revoked. 
Again : “If he plead the administration committed to another, plain- 
tiff may reply, that before the second administration, he had wasted 
the goods.” Wentworth on Executors, 472. Packman’s case, 6 
Coke Rep. 18. 11 Viner’s Abridg. 119. Hobart’s Rep. 49. 

The plea here set up, is the personal discharge of administrators. 
We reply, that though the letters were revoked, yet the estate was 
recommitted before, the filing of their plea, and that they have the 
assets of the estate in hand.applicable to thisdebt. If we have the 
right to follow the decedent’s estate, we have a right to follow it in 
this suit, for they have the property in hand, and in the eye of the 
law, they retain assets to pay. Toller on Executors, 129. 

But their plea is fatally defective—they do not make good their 
exemption—they must alledge that they have fully administered—a 
protestation of full administration is not available. He cited 1 Chitty’s 
Pl. 650—* The allegation protested against is in effect admitted in 
that suit, (in which made,) so that no evidence need be adduced in 
support of it.” 

The plea puis dar. cont. is defective then, by reason of omitting 
averment of plene administravit—they protest they had no assets— 
they admit then in this suit that they had. He cited also 1 Tidd’s 
Prac. 687. If, then, the replication be bad, the plea itself is bad 
also, and judgment on demurrer must be for the plaintiff, against him 
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who has committed the firsterror. That the rejoinder of defendants 
is a departure from the plea, is very apparent. The plea is in 
abatement of the writ, for personal disability—the rejoinder is in bar 
of the action itself. For the rule of law upon departure in pleading, 
he referred the Court to, 1 Chitty’s Plead. 681—697. Coke 
Litt. 304,a. 2 Saunder’s Rep. 84. Lord Raymond, 233. 5 
Dowling & Ry. 295. 16 Mass. Rep..2. 2 New Hamp. 306. 

But it is objected that the replication is bad. The plea had set 
up their personal discharge from the administration. We reply, 
(that though removed,) you are again administrators, and have the 
assets in hand, applicable to our debt. Where is the departure ? 
We have the right to follow the decedent’s estate—and make it an- 
swerable to our debt. 

That the judgment on demurrer to plea puis dar. cont. is peremp- 
tory and final. 1 Wheaton’s Rep. 215. Mansel on Demur. Ixxxix. 

As to the alledged want of privity between administrators and 
administrators de bonis non, he considered that the question 
was upon the judgment on demurrer to the plea of the personal dis- 
charge of the administrators themselves. They had been sued— 
they could only discharge themselves by proper proceedings, set forth 
in proper plea. This they had not done. Yet, he said, if privity 
were wanting, it did exist. ‘These defendants, administrators and 
and administrators de bonis non, were the same parties—the new 
and the old were in the same right. There is a privity of estate in 
law. Jones, Chancellor, in Dale vs. Rosevelt, 8 Cowan Rep. 339, 
clearly declares such a privity to exist—so that “where a judgment 
“is against the previous representative, he coming in place of the 
“testator, and the recovery being for the debt of the testator, he, 
‘(the administrator de bonis non,) is liable.” Chancellor Jones 
shows, that the statute 17 Charles 2nd, was passed to enable admin- 
istrator’s plaintiffs to execute judgments in favor of prior executors, 
upon the ground that there was a want of privity. But “in relation 
to judgments against the executors or administrators, the rule as to 
privity has always been otherwise.” See also Ashhurst, J., opinion 
in 7 Term Reports, 178. He also cited, 2 Saunders, 217. 2 Tidd’s 
Prac. 1113. 6 Term Rep. 1. 

Upon the 3d error assigned, he insisted that judgment must be for 
plaintiff below, if the plea of defendant be reached by demurrer— 
for the plea is fatally defective. He cited, 2 Tidd’s Prac. 847. 3 
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Saunder’s Rep. 217. And he. compared this plea, with the requi- 
sites of such a plea there laid down. 


Hawk1ns, Justice : 


The Court, in the case before it, have examined the record with 
care, and will endeavor so to adjudicate upon it, as that the legal 
rights of parties, as they appear, may be adjusted in accordance with 
the rules of law, pointing out those errors which may appear, and 
sustaining the legal rights of the respective parties, when they are 
correctly and substantially set out and embodied in the pleadings. 
The case has been so ably and elaborately argued—the arguments 
of counsel so elucidated by authorities—that the Court feels itself 
much relieved from the embarrassments which might otherwise ex- 
ist, as to the arrival at proper conclusions, and a correct decision of 
the cause. 

To rebut the first error, it is contended by the appellee, that the 
defendant in the Court below, by putting in a plea of puis darrein 
continuance, waived and abandoned all former pleas. 

There can be no doubt that, by the common law of England, and 
adhered to in this country, a plea of puis darrein continuance, is al- 
ways pleaded by way of substitution for the former plea ; and though 
not a departure from, is a waiver of it; and when it is pleaded, the 
case stands in the same state, as if the plea had been one originally 
put in. Stephen on Pl. 66. Chitty on Pl. 697. 1 Archbold’s 
Practice, 200. 

The only cases cited by the counsel for the appellant, which seem 
to have at all a conflicting bearing, are Rayner & Hope vs. Dyett, 2 
Wendell R. 301; and Calver vs. Burney, 14 Wendell R. 162. Nor 
have the Court, in its researches been able to find authorities at va- 
riance with the doctrines just laid down. 

The first case was, where the defendant obtained a discharge of his 
person from imprisonment, under the act to abolish imprisonment for 
debt in certain cases—and this discharge he pleaded puis darrein 
continuance, after having pleaded in bar to the action. The plain- 
tiff confessed the plea puis darrein continuance, proceeded and enter- 
eda rule for interlocutory judgment. On motion to set aside the 
rule, Judge Sutherland, while admitting the general rule of waiver, 
said: “ This was not an admission of the plaintiff’s right of action, nor 
did it set up any new matter of defence to the action ; it only affected 
the remedy, not the rights of the plaintiff ;” and that the pleas were 
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not waived. In Calver vs. Burney, 14 Wendell, 162, the same 
Judge sustains the general doctrine, and while affirming the decision 
of Rayner & Hope vs. Dyett, remarks ; “ That the rule does not ap. 
ply, where the matter of the plea affects the plaintiff’s remedy only, 
and not his right of action;” that the above case “ sought to modify 
the remedy, and ‘not to defeat the action.” . - 

In the case before us, the plea is intended to go directly to the action 
itself ; it is pleaded in bar, and partakes of a peremptory, and nota 
dilatory character ; and the Court cannot view these two cases in the 
light of authorities, having a direct bearing upon, and application to 
the cause at bar. 

The appellant’s counsel contend, that the statute of Florida destroys 
the old common law rule, as to the doctrine of waiver of the pleas 
originally pleaded, by the plea puis darrein continuance, and cites the 
26th section of “ An act to amend an act regulating judicial proceed- 
ings,” approved Nov. 23, 1828, which is in these words : “ Sec. 26. 
Be it further enacted, That in all cases the defendant or defendants 
may plead as many matters of law or fact as he, she or they, may 
deem necessary to his, her or their defence ; and it shall be no ob- 
jection to any plea, that it is contradictory to any other plea filed by 
the same party in the same cause.” Duval’s Com. 95. 

If this question rested solely upon the common law doctrine, the 
Court would have no difficulty in deciding that. the first error was 
not well assigned ; but the statute above cited interposes, and over- 
turns, as we think, the entire structure of the common law doctrine, 
as to the waiver of former pleas, by a plea puis darrein continuance. 
The statute in its face, by its purview and spirit, seems evidently in- 
tended to abolish, to a certain extent, some ofthe rigid rules and 
technicalities incident to pleading at common law, to enable the de- 
fendant to avail himself of all and every possible defence, however 
contradictorily pleaded, which, by the old rules of pleading, he was 
unable to do ; and ia fine, by the liberality and comprehensiveness of 
its terms, to effect the furtherance of justice. 

A statute of this nature, however much in some instances we may 
deplore an innovation upon the common law, commends itself to the 
liberal construction of a Court, whose aim should be, at all times, 
the substantial justice of the case. 

We look around us, and see the attempts of different States of the 
Union to simplify the science of pleading, so as to enable the parties 
litigant to set forth their respective claims and defences, irrespective 
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of the rigid rules of that science, and to infuse into it a spirit of li- 
berality ; and while unquestionably they admire the beauty and force 
of the fundamental reasons on which the science of pleading is found- 
ed, and the ingenuity with which its rules are carried out, yet possi- 
bly, they may conceive, that greater simplicity may not be incom- 
patible with the grave deductions of logic. 

The doctrine, as contended for by the appellee, took its rise in the 
early stages of the law, and we find it in the oldest books. It has 
stood the test of time in all its vigor, and has been carried out in the 
Courts of England and this country ; and but that we think it con- 
travenes the true intent and spirit of our statute, we would fee] loth to 
impugn its authority, or deny its application. 

Originally, at common law, there could regularly be only one 
plea, on which, if there were issue or demurrer, the cause was to be 
determined, because there could be orily one verdict in a cause ; and 
though the statute of Anne permitted several pleas, still they were to 
be in unison, sustaining and not contradictory to each other. Multi- 
plicity of pleading was to be avoided, and the use of pleading was, 
to reduce the matters in pleading to a single point. 

In framing them, there is required great care and nicety ; and it is 
said: “It seems dangerous to plead any matter puis darrein continu- 
“ance, unless you be well advised ; because, if that matter be deter- 
“mined against you, it is a confession of the matter in issue, and no 
“nisi prius shall be awarded.” 6 Bacon Ab. 479. And should 
the plea puis be defective, and be quashed, the judgment is at once 
quod recuperet, and not respondeas ouster. 

If the object of the statute was to simplify the rules of pleading 
and soften down the rigid, (and in this instance) the arbitrary dicta of 
the common law, where so proper an occasion for the attainment of 
the object, or the fulfilment of its intentions, as in a case where even 
at common law, more than usual severity is to be observed ? 

Why should the statute operate unequally by the extension of its 
liberalizing policy to other cases, and this, in which most required, 
be exempt from its genial influence, because not described in totidem 
verbis? Although a doctrine relying for its support upon the hard- 
ships, which might arise under it, is at all times dangerous as tend- 
ing to destroy established precedents, yet construing the statute be- 
fore us by an appropriate rule of construction, a desire to suppress 
the mischief and advance the remedy, we can perceive many cases, 
where great hardships would inevitably arise. Persons at all times 
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may not be “ well advised” as to the pleading, and great injustice might 
be done by depriving a party of his legal defence pleaded in the first 
instance, because his plea of puis darrein continuance happened to 
be defective ; and why, if that plea is annulled, should not the party 
be remitted to his original defence? ‘To all this it may be answered, 
that the law is different, and the maxim fiat justicia should be follow- 
ed, and that arguments ab inconvenienti should be avoided. We con- 
tend that the statute has altered the law; we point to its spirit, its 
context, and we must look at the true meaning of words. 

The statute says, that “in all cases,” the defendants may plead, 
&c. Is this phrase to be circumscribed by the meaning attached to 
it, by strict legal parlance, or is its true import to be gathered from 
the purview of the statute, and the true definition of itsterms? ‘The 
dictionaries tell us, that “ case” means or signifies, a contingence, a 
state of things, and if either of these synonyma was used in the 
statute, any and all doubt, would be dissipated. 

The ample scope and free license to plead any number and contrarie- 
ty of pleas granted by the Statute, have destroyed the reasons upon 
which the common law rule rests ; and we can perceive no good cause 
when the reason of a law has ceased to exist, why the law itself 
should have a being, in direct conflict, as we think, with our statute, 
against the policy of our laws, and if persisted in, calculated to pro- 
duce no good results, but rather consequences replete with hardship 
and extreme injustice ; and with the views expressed, we clearly are 
of opinion, that this rule of the common law, as to pleas puis dar- 
rein continuance, should cease to be regarded by the juridical tribu- 
nals of the State. 

The first error is therefore well assigned. 

As to the plea puis darrein continuance, we think it well pleaded. 
It is contended that this plea should have been in abatement and not 
inbar. We think thatthe defendant could have pleaded in either ; 
she could have pleaded in abatement, that she was not administra- 
trix of Samuel Parkhill deceased, but was administratrix de bonis 
non of said Parkhill, and there can be no doubt, but that she could 
plead ne unques administratrix. The authorities are full upon this 
subject. 

To an action against an executor, he may plead in bar ne unques 
executor. ‘That be renounced, and nulla bona devenerunt ad manus ; 
so he may plead in bar, the same bar as his testator could have done, 
as non assumpsit, or non est factum. 6 Comyn’s Digest, 2, D. 7, 8. 
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So an administrator may plead in bar ne unques administrator. 6 
Comyn’s dig. 2, D. 12. 1 Tidd, p. 644. 

To an action against an administrator he may plead in abatement 
that he is not administrator, but executor, ib, 2, D. 12, page 315; 
thus by analogy establishing the principle before asserted, that Mar- 
tha Ann Manley might have pleaded in abatement if she thought prop- 
er, that she was not administratrix, but administratrix de bonis non, 
and it is equally clear, that she could plead in bar ne unques adminis- 
tratriz. Pleas in bar are calculated to show either that the plaintiff 
never had any cause of action, or if he had, that it is discharged by 
subsequent matter. 1 Tidd, p. 643. 

“ Whenever the subject matter of the plea or defence is, that the 
plaintiff cannot maintain any action at any time, whether present or 
future, in respect of the supposed cause of action, it may and usually 
must be pleaded in bar.” 1 Chitty on pleading, 481. A pleain 
abatement must not only show the error to the plaintiff, but enable 
him to correct it by giving him materials for avoiding the same mis- 
take in another suit in regard to the same cause of action, and give 
the plaintiff a better writ: ib. 

The plea in bar in this case we think good, because, the Union 
Bank could not at any time after the defendant’s dismissal from the 
first administratorship, have brought suit against her in the capacity 
of administratrix simply ; that e. 0. instanti the letters of adminis- 
tration were taken from her and annulled, she became as to the suit 
ceviliter mortuus ; and all the rights, powers, duties and liabilities, 
which had previously attached to her in the character of administra- 
trix ceased and no longer existed. In Toler on Executors, 131, it 
is laid down where letters of administration are revoked, if an action 
be brought by an administrator, and while it is pending, administra- 
tion is committed to another, the suit is abated. 

In the case of Taylor vs. Savage, 1 Howard U. S. R. 286, there 
was a decree in favor of Taylor against George M. Savage, the 
executor of Samuel Savage deceased. On the very day of the de- 
cree, George M. Savage was removed from his executorship, and 
one Benham appointed administrator de bonis non—the Court in that 
case said: “ By his (George W. Savage,) removal from the office 
of executor, he was as completely separated from the business of the 
executor, as if he had been dead, and had no right to appear in or be 
a party in this or any other Court, to a suit, which the law confided 
to the representative of the deceased.” No further proceedings 
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could be therefore had in the decree of the District Court, until Ben- 
ham the administrator de bonis non was made a party. 

The defendant in this cause could no doubt have, come in volunta- 
rily and made herself a party as administratrix de bonis non to the 
suit, by due and proper application to the Court, but this she did not 
do. Thecase of Hunt vs. Wilkinson, 2 Call. 41, is cited by the ap- 
pellant. It seems that a Mrs. Hunt had been appointed a general 
administratrix of Charles Hunt deceased; that an office judgment 
was obtained against her in that capacity ; upon its being set aside, 
she was permitted to plead, that since the last continuance, the will of 
the said Charles Hunt had been committed to record, and that admin- 
istration with the will annexed was committed to her, whereby she 
became bound to surrender her letters of administration granted to 
her before the appearance of the Will; that she ought to be sued as 
administratrix with the will annexed of Charles Hunt deceased, and 
not as administratrix ; Judge Carrington remarked: “ In this case, 
at the time of their office judgment, Mrs. Hunt was defendant in her 
character of general administratrix ; but before the end of that term, 
that character had ceased, all her powers in that capacity were done 
away and destroyed by the production and proof of the will; so that 
she was no longer general administratrix, but was then acting in a 
character correspondent to that of executrix, charged with the execu- 
tion of the will, instead of the statutory administration.” 

The plea was sustained as a good plea, and it was after two argu- 
ments, decided that an administratrix with the will annexed, must be 
sued in that character, and if sued as administratrix only, without the 
addition of the words “ with the will annexed,” she may plead in 
abatement. 

This case so clearly in point, where the facts bear so close an af- 
finity to those in the present cause, its decision emanating from so 
high a source, and supported too by other authorities, entitles it to 
the most respectful consideration of this Court. In this case a 
plea in abatement was pleaded and sustained, and the question as to 
plea in bar did not arise. That question arose for direct adjudication 
in the case of James Jewett vs. Betsey Jewett, administratrix of 
Caleb Jewett, 5 Mass. 276. This was an action against Betsey 
Jewett as administratrix ; she pleaded in bar, with a protestando, (as 
in this case) that she had no effects, é&c., of the intestate in her hands 
to be administered ; that since the commencement of the action, she 
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had been removed from the administration by the Judge of Probate, 
on the petition of James Jewett, the plaintiff. 

It was contended on demurrer to this plea, that-the plea should 
have been in abatement, being in the nature of a plea to the person. 
C. J. Parsons, said, “in the case at bar, if the matter of the plea be 
good, it shows that the plaintiff has no cause of action against the de- 
fendant, either in this or any other suit ; it is therefore properly plead- 
ed in bar.” 

It is contended by the appellee that the defendant should have plead- 
ed plene administravit, or that she handed over the assets to the new 
administrator, and should have retained sufficient to satisfy the plain- 
tiff ’s demand. 

The first objection as to the plea plene administravit cannot now 
receive consideration, as by the decision of the Court in the former 
part of this opinion, the plea not being waived, is still in full force 
and being, and undisposed of. 

The law as laid down in 11 Viner Ab. 119, isin these words : 
“‘the defendant being sued as administrator, pleaded, that before the 
day of the writ, his administration was removed and granted to an- 
other; per Wild, he ought to have set forth that he had fully adminis- 
tered the goods in his hands, or else that he had delivered them over 
to the new administrator, for otherwise the debtor might be at a loss, 
for those goods shall not be assets in the hands of the new adminis- 
trator till they come into his possession.” 

It is true, that the defendant did not plead plene administravit, in 
the plea puis darrein continuance, or in a different plea, but she plead- 
ed, that she was removed from the administration ; that by the order 
of the Court she was divested and put out of possession of all the 
estate, rights, credits and effects of Sam’] Parkhill, deceased, in her 
hands to be administered ; that she was not allowed to retain, and did 
not retain in her hands sufficient to satisfy the plaintiff’s action, or any 
part thereof, but that the whole of them were placed by the order of 
the Court inthe hands of its Marshal. 

A plea plene administravit even if not in before, would perhaps 
have been considered superfluous, inasmuch as all the assets being 
taken out of her hands, there was nothing left to administer, and the 
replication admits, that all effects et cetera which were of Samuel 
Parkhill, deceased, at the time of his death, and which came to the 
hands of Martha Ann Parkhill to be administered, and which remain- 
ed in her hands unadministered, when the same were by order of the 
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said Superior Court, taken away from said Martha Anne as in the 
plea alledged. 

It-was impossible for the defendant to have retained assets as at 
common law, for the order of the Court was imperative, and an at- 
tempt to retain would have been idle and futile. This argument, com- 
ing from a party upon whose petition the order was made, does not ap- 
pear witha very good grace. Nor could she have pleaded, that she 
handed over the assets to the new administrator, for the plea would 
have been false ; nor can we discern any impropriety in the plea 
pleaded, drawn as we think with sufficient legal correctness and nice- 
ty, setting forth a good and substantial defence by way of bar to the 
action, based upon facts which are admitted by the party plaintiff. 

Could an execution have correctly issued-on the judgment obtain- 
ed against the defendant? It could not have been issued against 
the estate ‘in the hands of Martha Aun Parkhill, the general admin. 
istratrix, because there was no such-character in existence ; nor 
against Martha Ann Parkhill, as administratrix de bonis non, because 
the execution should have pursued the judgment strictly, otherwise 
it would be void; and the judgment here is against the said Martha, 
as the general administratrix. 

It is urged that a privity existed between Martha Manley as gene- 
ral administratrix, and Martha Manley, administratrix de bonis non. 
That a ceytgin privity at common law exists, it must be admitted— 
as between administrator and administrator de bonis non, or executor 
and administrator de bonis non, with the will.annexed. ‘There seems 
to be-a distinction as to this privity, in suits by or against administra- 
tors—in the former none existed, which probably gave rise to the 
statute of 17 Charles 2, C. 8, which enabled an administrator de 
bonis non to take out execution on a judgment of an executor or ad- 
ministrator, 8 Cowen 340. It was laid down by C. J. Parsons, 
“ that an administrator de bonis non with the will annexed, could not 
sustain a writ of error to reverse a judgment recovered by the origi- 
nal executor, because there is in law no privity between an execu- 
tor and administrator de bonis non, with the will annexed ;”’ and a 
judgment recovered by the executor, cannot be executed by the 
succeeding administrator. Grant vs. Chamberlain, 4 Mass. 612. 
This was cited by the appellant. 

But the same Judge remarks, that the statute of Charles 2d is not 
in force in his State, and indicates that his decision would have been 
the reverse, if it had. 
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If judgment had been obtained against the defendant, and she 
had died, no doubt but that sire facias would lie against the ad- 
ministrator de bonis non. 8 Cowen 339, citing Norgate vs. Snap, 
(W. Jon, 214.) 44 

Admitting the doctrine of privity to the fullest extent, how does it 
avail in the present case? The suit against Martha Manley, ad. 
ministratrix, abated as completely by her remoyal, as if she had 
died ; and the suit should have been brought de novo, against her, in 
her new capacity of administratrix de bonis non. The two charac- 
ters were incompatible, and could not exist together. If the defen- 
dant had wasted the goods, she would have been liable in an action 
of debt, in case the administration had«been granted to another. 
472 Wentworth on Exrs.—and besides, would be responsible to the 
new administrator. 

The fact that the property and assets again came to her hands at 
the time of the plea pleaded, does not vary the result ; for though 
identically the same person, yet legally viewed, Martha Manley, ad- 
ministratrix, and Martha Manley, administratrix de bonis non, are 
separate and distinct characters—appointed by different grants of 
administration, giving different securities, and not similar in any 
respect, save the duties and powers incident to the administration. 
The sureties of the first administration were certainly discharged, 
after the dismissal of the defendant, as to all her acts posterior to 
that event ; and the second sureties were not responsible for any of 
her acts previous to her second appointment. Another consideration. 
is, that in case this suit should be sustained, the securities of the first 
administration would continue liable for the result of this suit, al- 
though the functions of the general administratrix had ceased, and 
who yet might be involved, if creditors-were allowed to proceed 
upon the first administration. The blending of the two characters 
would be attended with many perplexities and embarrassments, and 
in all probability, with great injustice. 

We will now confine our attention to the pleadings of the cause. 

“It is a rule in pleading, that on demurrer, the Court will consid- 
er the whole record, and give judgment for the party who, on the 
whole, appears entitled to it.” Stephens on Pleading, 144. And 
if the pleading be bad, judgment shall be had against him, who made 
the first default. 6 Comyn’s Digest, 183. And it matters not, 
whether the issue be of law or fact, and whether the cause has 
proceeded to issue or not, the Court is always bound to examine the 
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whole record, and adjudge for the plaintiff or defendant, according 
to the legal right, as it on the whole appears. Stephens 144: 

The plea of puis darrein continuance, we have already decided, is 
good ; and next followsthe replication. We think this is clearly a 
departure from the declaration. That sets forth the cause of action, 
and declares against Martha Ann Parkhill, administratrix of the es- 
tate, real and personal, which was of Samuel Parkhill, deceased. 
The replication sets out the order of the County Court, revoking and 
annulling the letters of administration to the said Martha Ann ; the 
appeal to Leon Superior Court by the said Martha Ann ; the affir- 
mance of the order of dismissal of the County Court by said Superior 
Court, and the delivery of the property of the estate of said Parkhill 
into the possession of the Marshdl of the said Superior Court; that a 
receiver was duly appointed for said estate, till an administrator de 
bonis non was appointed’ by the County Court of Leon county ; and 
that afterwards, on the twenty-second day of April, 1844, and before 
the filing of the said plea of the said defendants, Martha Ann and 
Hiram in this behalf, the County Court of Leon county did consti- 
tute and appoint the said Martha Ann, upon the petition of said Hiram 
and Martha Ann, an administratrix de bonis non of the estate of 
Samuel Parkhill, deceased. | 

The declaration is against her, in the capacity of administratrix 
simply; the replication, by setting forth the dismissal of the defen- 
dant as administratrix, and her appointment as administratrix de 
bonis non, is clearly a departure in pleading. It is inconsistent with 
the declaration, because the two capacities in which the defendant 
is charged, are, as has been already shown, inconsistent with each 
other—being in different rights, and distinct in every particular. It 
should fortify and maintain the matter in the declaration. It does 
not, and the allegation in that, and the replication, are in direct con- 
flict. The plaintiff, by his replication, has shewn that he has no 
action against the defendant, (by admitting her dismissal as adminis- 
tratrix ;) and when this is the case, there shall be judgment for the 
defendant, though the bar be defective, for the Court will judge on 
the whole record. 6 Comyn’s Dig. (E 37,) page 137. 

The rejoinder is not good—it is clearly a departure from the plea, 
and does not support it—it alledges new matter inconsistent with the 
plea, and is defective. It is intended to answer the replication— 
they are both bad. It is unnecessary to set forth the reasons or 
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grounds of this opinion—and the Court must go back to the first 
error or default. 

There were several grounds assumed by the counsel on either 
side, involving the discussion of principles of. great interest and im- 
portance ; but the Court have deemed it proper to notice only those 
which seemed to have a-direct bearing upon, and tended to a direct 
decision of the cause. 

The judgment must be reversed, with costs. 





Howse & Hottoman vs. Mitts Jupson, et al. 


No person can bring:a writ of error to reverse a judgment who is'not a party or 
privy to the record, or who is not injured by the judgment, and therefore 
to receive advantage by the reversal of it. 

Although a judgment is by law a lien upon the land of the defendant, yet he 
may after the judgment convey good title, if he has at all times afterwards, a 
sufficient amount of property, subject to and within reach of an execution, 
to satisfy the judgment. 

A party purchasing land after the judgment was rendered, and of which he 
was bound to take notice, does not stand in such a relation.to the judgment 
as enables him to prosecute a writ of error; even if the land purchased is 


endangered by the lien which it creates. 


Tuts case was brought up, by writ of error, sued out by William 
Forbes, to Gadsden Circuit Court ; defendants in error moved to dis- 
miss the case upon the ground that plaintiffs in error have not author- 
ized the institution of the suit, and that the writ of error was prayed 
for and is now prosecuted without their privity or consent. 

The opinion of the Court contains the facts as agreed to by coun- 
sel. 


T. H. Hagner, for Forbes, who sued out writ of error. 
C. H. DuPont, for defendant. 


Dovetas, Chief Justice : 
This case comes before us, upon a. motion made by the counsel 
for the defendants in error to dismiss it, upon the ground that the 
21 
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plaintiffs in error have not authorised the institution of the suit ; 
and that the writ of error was prayed for, and is now prosecuted, 
without their privity or consent. 

The motion is based upon the following statement of facts, which 
has been agreed to by the counsel for the defendants in error, and 
the counsel of William Forbes, who prosecutes this writ of error, 
and which is of file with the papers of this cause, viz : 

“Judson & Co. obtained in the Gadsden Superior Court a judg- 
ment upon certiorari, against Howse & Holloman, which judgment, 
it is represented, is a lien upon certain real estate, subsequently pur- 
chased by one William Forbes, under a junior judgment, against 
one George W. Smith, the grantee of Howse & Holloman. 

“* Forbes now sues out this writ of error, as a party injured by the 
judgment, and who is to be benefitted by a reversal of the same.” 

The question arising upon this state of facts is, “ Can he, Forbes, 
of his own right, in the name of Howse & Holloman, prosecute this 
writ of error.” We think he cannot. It is a well established prin- 
ciple of law, to which no exception can, (it is believed,) be found, 
that “no person can bring a writ of error to reverse a judgment, 
who was not a party, or privy to the record, or who was not injured 
by the judgment, and therefore to receive advantage by the reversal 
of it.” 1 Rob. Ab. 747. Dyer 90. There is nothing in this 
statement of facts, to show that Forbes was injured by this judgment, 
or even that he is in danger of being so injured. For aught that 
appears, Howse & Holloman have ample means which may be 
reached by an execution, to satisfy the judgment, without resort be- 
ing had to the real estate purchased by Forbes, as set forth in this 
statement of facts ; and it would be the duty of the plaintiff in exe- 
cution, to exhaust all the other property of the defendants that can 
be thus reached, before resorting to such as they may have bona 
fide conveyed away, and which the purchaser shall have taken in 
good faith, and for which he shall have paid a valuable considera- 
tion, after the rendition of the judgment ; and were the plaintiffs to 
attempt to act otherwise, a Court of Equity would restrain them ; 
for although a judgment is by law a lien upon the lands of the defen- 
dant, yet he may, after judgment, convey a good title to real estate, 
if he has at all times afterwards a sufficient amount of property, sub- 
ject to, and within reach of an execution, to satisfy the judgment ; 
otherwise a judgment for one thousand dollars, (or even a much 
less sum,) might lock up all the real estate which the defendant 
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might own, although it were worth a million of dollars. But the 
law is not thus unreasonable. We do not perceive, therefore, how 
Forbes is prejudiced by this judgment ; and a party cannot maintain 
error, when not prejudiced by the judgment. 5 Reports 38. Tom- 
lin’s Law Dicty. Title Error 1. Hume vs. Long’s Representatives, 
6 Monroe’s Reps. 118. Blight vs. McIlvoy, 4 Monroe’s Reps. 147. 
Nor can we see how he would be benefited by its reversal; and 
surely he can have no right to interfere, to prevent the plaintiffs be- 
low from making their money out of other property of the defendants, 
which would be the direct effect of this proceeding, and especially 
of such reversal, if they have such other property out of which the 
money can be made. 

But the more important objection to this proceeding on the part of 
Forbes is, that he was not a party or privy to thisjudgment. He ac- 
quired his interest after it was rendered, and when he was bound to 
take notice of it. He is therefore a mere volunteer and does not 
stand in such a relation to the judgment, as enables him to prosecute 
this writ of error, even ifthe real estate which he purchased as stated, 
is endangered by the lien which it creates 

The general rule being, that “none but parties to the record or 
privies can maintain a writ of error.” By privies are meant heirs, 
executors, administrators, terre tenants, those having an interest in 
remainder or reversion, or one who is made a party by the law, as 
he who comes in asa vouchee. 1 Rol. Ab. 748, 755. 1 Leon, 261, 
Tomlin’s Law Dict. title error 1, page 649. Dale vs. Rosevelt, 8 
Cowen’s Rep. 333. Vanhorn vs. Frick, 3 Sergt. & Rawle Rep. 
278. Fatteral vs. Floyd, 6 Sergt. & Rawle Rep. 315. Barr & 
Yeaser vs. Stevens, &c., 1 Bibb Rep. 292, 293. 

Forbes does not stand in either of the relations above mentioned, 
nor was he made a party by the law. 

The motion is therefore sustained, and the case dismissed. 

Per totam Curiam. 
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Joun D. Epwarps vs. Unton Bank or Fioripa. 


Aw action of trespass vi et armis will lie against a corporation. 

In an action of trespass against a corporatior, the trespass being alledged to 
have been committed in one county, and the action brought in another, and 
the one in which the corporation has its office and transacts its business, it 
ig too late, after verdict, to object that the action was brought in the wrong 
county; or that it should have been brought in the county in which the 
trespass was committed. The defect is cured by Statute 16 and 17, Car 
2, which is in force in this State. 

A corporation is included in the 10 Sec. of the “‘ Act regulating judicial pro- 
ceedings,” and must be sued in the county in which the office of such corpora- 
tion is kept. . 


Aprrzat from Leon Superior Court to late Court of Appeals of 
the Territory of Florida, transferred to this Court. 

This was an action of trespass vi et armis, tried February 1845, 
in the late Superior Court for Leon County, when there was a ver- 
dict for appellant. On motion of appellee judgment was arrested ; 
whereupon, appellant prayed an appeal. The opinion of the Court 
contains the reasons assigned for arrest of the judgment and the 
other facts of the case. 


A. E. Maxwell, for appellant : 

Corporations, in all their privileges and liabilities, are assimilated 
as nearly as possible, to individuals. C.J. Marshall, in Providence 
Bank vs. Hillings & Pittman, says: “That the great object of an 
incorporation is, to bestow the character and properties of individu- 
ality, on a collective and changing body of men.” He says further, 
that they are not exempt from any burthens common to individuals, 
unless expressly exempted by charter. And this remark is more es- 
pecially true, of all money and other corporations for private benefit 
andemolument. If they are not exempt from any burthens common 
to individuals, they cannot claim to be exempt from any legal action, 
which their own misconduct, by agents and servants, would, if they 
were individuals, render them liable to. They cannot do any 
act without responsibility—-they cando nothing without incurring 
the same legal liabilities which an individual would incur for the 
same act. A different doctrine would but furnish the pretext to per- 
sons to become incorporated for some plausible purposes, in order 
to have the power to commit outrages upon property, which their 











eooure- 





JANUARY TERM, 1846. 137 
Edwards vs. Union Bank of Florida. 





—___ 





vindictive propensities might. urge them to, and which, as mere indi- 
viduals, they dare not do, for fear of the law. 

The law is well established, that corporations are liable for torts ; 
and the authorities relating to this subject, so far as I have observed, 
make no distinction as to the character or degree of torts. In Case 
and Trover, they aré clearly liable ; and in no case so deciding, has 
a distinction been drawn, which exempts them from liability in tres- 
pass. See Towle vs. Com. Coun. of Alex. 3 Peters 409. Yarbo. 
rough ds. Bank of England, 16 East, 8. Riddle vs. Proprietors &c. 
on Merrimack river, 7 Mass. R. 169. Ang. & Ames on Corp. 328. 
No reason can be assigned why they should be liable in these ac- 
tions, and not in trespass. The technical objection, which seems to 
be the only one mentioned in the books, that capias and exigent do 
not lie against a corporation, applies equally to all these actions ; 
yet it is not now allowed to prevail as to the former. 

For authorities to show that trespass will lie, see Ang. & Ames 
on Corp. 331—34. 1 Chitty’s Pl. 87. Dater vs. Troy Turnp. & 
R. R. Co. 2 Hill’s R. 631. 23-Pick. R. 139. 7 Mass. R. 169. 
And Whiteman’s Ex. vs. Wil. & Susq. Ri R. Co, 2 Harrington 514. 
This last is a case where the point was fully considered, and the 
Court is positive in holding that the action can be well maintained. 

The other ground taken below, that trespass does not lie in this 
case, because the trespasses were committed under legal sanction, 
by an officer of the law, isnot available upon motion in arrest of 
judgment ; for, at that stage of the case, all the facts alledged in the 
declaration are supposed to be proven as charged. 16 East.8. 7 
Cowen 486. The declaration here alledges that the trespasses were 
committed by the agents and servants of the bank, and after verdict, 
that fact is considered as proved. 

Upon the point, whether the declaration was defective in regard 
to the venue, and whether, if so defective it wascured after verdict, 
by statute of Jeofails, &c., it is contended—That, although by the 
old law, trespass quare clau. fre., was a local action, and could not be 
brought out of the county where the cause of action arose, yet there 
is no reason, but a technical one for this doctrine. This was held to 
be true by Chief Justice Marshall in the case of Livingston vs. 
Jefferson, 2 Brock. R. 203; and from the tenor of argument in his 
opinion, it is clear that he would gladly have taken hold of any statu- 
tory regulation, however remotely bearing upon this doctrine, which 
could, with any color, be construed to abolish the distinction between 
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local and transitory actions, where the redress sought is only in dam- 
ages, and in this respect imparting to the causes the character of 
personal actions. In this State there is a statute which, without any 
distortion, may be considered as abolishing the distinction, See Duv. 
Comp. 7 sec. 106. In all cases where summons ad respondendum is 
the proper writ, it seems intended by this statute that the plaintiff shall 
be entitled to his option, either-to bring suit in county of defendant’s 
residence, or where the cause of action accrued. This includesall cases 
where damages merely are sought ; and such is the action now before 
the Court. This view seems entitled to greater weight inthis case, be- 
cause the corporation cannot be served with process out of the coun- 
ty of its location, except when its officers are absent, Duv. Comp 2 
sec. 194, 

Besides, the want of jurisdiction in such cases as this, is not of 
that character which would render a judgment against defendant be- 
low void. The Court certainly has jurisdiction of the subject matter, 
and if the defendant submits to its exercise, even. if in a wrong coun- 
ty, he must be considered as waiving the privilege (for it amounts to 
nothing more than a personal privilege.)- See 4 Mass. R. 591. This 
was a transitory action, but it establishes that the privilege may be 
waived, and will be considered as waived, unless defendant claims it 
before the cause goes to the jury. . 

It is true, that objection to jurisdiction may be made at any time 
where the want of it appears upon the record; but this rule cannot 
apply to cases where the jurisdiction is perfect, if the party entitled to 
the objection waives his privilege. Else he might wait till the ver- 
dict upon the merits is given against him, and then defeat it at his 
will. If the jurisdiction be such as cannot be had even by consent, 
then this rule may be good, but not otherwise. 

But, this defect, if it be one, is cured by the statutes Jeofails. If 
the venue is mislaid it is curable after verdict. It is not of substantial 
defect. The cause of action must be presumed to be good, or the 
jury would not have given a verdict for plaintiff. Our statute (Duv. 
Comp. Sec. 54, p. 100,) seems broad enough to cover the defect. 
But if this statute does not cure the defect, it is aided by 16 and 17 
Car. 2, which is of force here, not being repealed or superceded ; for 
that statute, see 1 Chitty’s Pl. 712, and for its construction, see Craft 
vs. Baite, 1 Saund. R. 246, and note (3) 247; see also, 1 Comyn’s 
Dig. 260. 
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T. H. Hagner, for Appellee: ; 

Contended that there was no error in the decision of the Court 
below, arresting the judgment. - He insisted that it was well es- 
tablished by authority, that trespass quare clausum fregit does not lie 
against a corporation. That the weight of ancient as well as of 
modern authority inclines to this view, and that reason. and analogy 
support the same opinion. He contended that the action must be 
brought against each person who committed the tort, by name, and 
not against the artificial being—that sound principle as well as sound 
law established the propriety of such procedure ; that security of the 
rights of the citizens was best maintained by holding the parties 
committing the trespass individually liable. _ 

He cited in support of these positions. 6 Viner’s Abridg. 300. 1 
Kyd on Corp. 223-225. 4 Comyn’s Dig. 486, Tit. Franchises, F. 
8 East. Rep. 230. 1 Tuckers Com. 156. .Brown on actions, 159, 
160. ° 

He examined and commented upon the authorities cited by coun- 
sel for appellant, and called the attention of the Court, to page 328, 
and 9, Ang. & Ames on Corp. where the general principles he con- 
tended for, are declared and sustained by authority. That on page 
331, the authors have laid down the text far beyond what the cases 
cited by them justify. Yet taken at its full value, the text claims 
but to be an argument to show what might be said to sustain their 
views. The cases there cited, and to which appellant’s counsel 
has referred, establish no such principle. The case of Yarborough 
vs. Bank of England, 16 East. 8, decided merely that Trover would 
lie against a Corporation, Gray vs. Portland Bank, 3 Mass. 364, 
was also a special action on the case. 6 Mass. 333, relied on by 
Angell & Ames, does not establish the point for which cited. The 
defendants were not known to be incorporated, nor was any question 
like this raised. The case of Fowle vs. Common Council of Alex. 
3 Peters 399, is full in our favor, for it denies the liability of a corpo- 
ration, as such, for acts done beyond the scope of their charter. Al- 
though admitting they are liable for torts—yet it is, clearly indicated 
that they are liable consequentially—and that very action was in case. 
And this decision, he contended, placed the matter upon right 
grounds. No one questions that a corporation is liable for torts. 
The question is, in what form of action ? 

The remaining case relied on by Angell & Ames, is Chesnut 
Hill Turnpike Co. vs. Rutten, 4 Serg. & Rawle 6. This citation is 
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equally unfortunate—the case decided that trespass on the case lies 
against a corporation aggregate for a tort. 

. He said that, in addition to these cases, the -counsel for appellant 
had cited others, to which he would call the attention of the Court. 
Riddle vs. Proprietors of lands, &c., 7 Mass. 169, established that 
an action of trespass on the case, will lie against a corporation aggre- 
gate, for neglect of a corporate duty. ‘The counsel for the corpora- 
tion having taken the.ground in that case, that no-action of trespass, 
even on the case, lay against the corporation, the Court decided, that 
some actions of trespass might, at.common law, lie against corpora- 
tions ; but the decision goes no further than to support the action 
brought. He insisted, that the citations did not support the text in 
1 Chitty’s Pl. 87. He examined 23 Pickering, 140, wherein occur 
these words, used by way of argument :—“ So trover, or assumpsit, 
or trespass, will lie against a corporation, as against a natural per- 
son. Foster vs. Essex Bank, 17 Mass. R. 503.” That by refer- 
ence to that case, (it appears) there is no such decision therein made. 
The Court say: “ We think there is no doubt that, on such a de- 
“ posit, an action.of trover would lie against the corporation, if they 
“should refuse to deliver the property on demand; and assumpsit 
“ might also be maintained, it being settled, by the later authorities, 
“ that either action may be maintained against an incorporated com- 
“pany, as well as against a natural person.” The case itself from 
23 Pickering, involved simply the point that, by 40 years adverse 
possession, a corporation could acquire title to land. 

He commented on the other cases cited. He said that, 2 Hill 
631, was a case where ejectment was brought against a corporation 
—and that the opinion of the Court there expressed, that trespass 
qu. cl. freg. will lie, is an obiter dictum—* not called for by the case, 
and which it was unnecessary to give.” Besides, it is declared 
upon the authority of 18 Wendell 9, where the point was not made. 
In that case, against the Mohawk R. R. Company, for trespass qu. 
cl. freg. the company justified under the act of the General Assem- 
bly of New York, authorizing them “ to enter upon, and take posses- 
sion, and use all such lands,” &c., for the erection of their road. 

As to the weight to be attached to this case, from 18 Wendell, he 
cited Ram on Legal Judgment, 183—4—that the decision was 
made without argument on the point, and the point itself did not 
arise. He read 3 Law Magaz. 317, to show the constitution of the 
Court for the correction of Errors in New York ; and he commented 
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on this decision, and the feelings and temper of the Court which de- 
cided it, as shown in page 43 of 18 Wendell—all tending, as he in- 
sisted, to diminish the value of that decision. ; 

The case cited from the Court of Errors and Appeals of Dela- 
ware, 2 Harrington’s Rep. 514, he argued, could have little weight. 
The Court declares itself unable to find a direct-decision of the 
question, and it undertakes to declare the law. To three of the 
Judges of the Court, a legal exception existed, and two persons were 
commissioned as Judges ad litem to try the case. It'is, in fact, the 
single adjudication produced in this Court, admittedly (see p. 518) 
against the settled law declared by the old books—and by a Court 
thus constituted. Against it also, is the decision of the Supreme 
Court of Ohio, (Wright’s Rep. 603,) Hamilton county vs. Cincinnati 
Turnpike Co., deciding that, “‘where.a Corporation has caused an 
illegal act to be done, then the Company’s agents are trespassers ; 
or the Company having caused the act, are liable in case for the 
injury.” Such, (he regarded,) as the sound rule of law. 

It is urged that Corporations are to be treated as natural persons. 
So they are, within their chartered powers. 2Cranch, 167—8. 7 
Cranch 299. Beyond their chartered powers, their franchise ceases 
—the persons composing it cannot screen themselves behind their 
chartered privileges—the agents are trespassers, individually bound 
for the trespass itself; while the Company is liable for the conse- 
quences of the act they commanded to be done. Thus a double 
security is provided ; and this, he insisted, was the true conservative 
principle, to secure the citizen from unjust aggression. 

Upon the 2d point, that this action was local, and beiag local, 
proper ground of arrest of judgment, he cited: 1 Brock. Rep. 203. 
1 Robinson’s Prac. 21. 2 Wheaton’s Selwyn, (1342.) 1 Bacon’s 
Abrid.79 A. 4 Term Rep. 503. 3 Harrison’s Rep. 3. That the 
verdict does not cure defect. 2 Humphrey’s Rep. 425. Stephens 
on Plead. 146. And that the objection was good on writ of error, 
he cited, 2 Scammon’s Rep. _ Grant vs. Tams & Company, 7 
Monroe’s Rep. 

_ He urged, that no where — our law done away the distinction 

between local and transitory actions ; that trespass qu. cl. fregit was 

such local action ; that the declaration set forth that the trespass 

was committed in Jefferson county; that the action was there laid ; 

and he insisted that even consent could not give jurisdiction, where 

the Court has not, by law, cognizance of the subject. 1J. J. Mar- 
22 








142 SUPREME COURT. 





Edwards vs. Union Bank of Florida. 





shal R. 476. He examined the English statute of Jeofails, 16 & 
17 C. 2, c. 8, sec. 1—that after verdict, jadgment shall not be stayed 
or reversed, &c. “for wrong venue, so as the cause were tried by a 
“ jury of the proper county, or place where the action is laid.”— 
Crabb’s Digest, 651. - 

He argued, that the action is laid in the declaration in Jefferson 
county—not under a videlicet—with no fiction of law to sustain it, as 
within the venue ; and he urged, that the case meant in the statute 
would be this :—if the defendant were sued in Jefferson county, and 
the action tried there, where it is laid in the declaration to have 
arisen, and the venue in the margin was, “ Leon county, sct.” this 
wrong venue would not vitiate—because “the cause was tried by a 
jury of the proper county where the action is laid.” 

To admit the converse, is to say, that the mere naming a venue, 
makes it the right venue—and any county thus becomes the proper 
county—that, in truth, the case pointed at in the statute could never 
arise ; for there never could be a wrong venue, unless the action was 
laid in the right county ; and to sustain this case, is to overturn all 
distinctions between local and transitory actions. 

He distinguished between the cases of transitory actions, where 
the justification was local; and between local actions themselves. 
Craft vs. Boite, Ist Saunders, 247, was of the first sort; and the 
Court held that, in that action which was transitory, though the issue 
was local, yet it was rightly tried in the county where the ‘action 
was laid in the declaration. He relied on the decision in that case, 
distinguishing it from the case at bar. Here the action being local, 
there could only be a local issue ; and the proper county would be 
Jefferson county, where the action is laid. That for this reason, the 
judgment ought to be arrested. 

Maxwell, in reply : 

It is true, the law is, that a corporation can donoact not authorized by 
its charter, but the meaning of this law is greatly misapprehended. 
It does not mean, that a corporation s@all not be held responsible for 
its acts, when it exceeds the power given by the charter, but that a 
corporation can do no act which it would be legal for an individual to 
do, unless the charter confers the power todo it. And it is very 
evident, that the most effectual way of keeping a corporation within 
the limits of its charter, is to hold it liable to actions at law, when- 
ever it exceeds those limits. A contrary doctrine would give it per. 
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fect impunity as a cogporate body. - Moreover, the law as contended 
for by the counsel, would deny an action of trover, or other action of 
tort, for he will not contend that the Bank, by any provision of its 
charter, is authorized to convert a man’s property to its own use, or to 
do any other tortious act. Yet, these actions will lie, as the counsel 
himself admits. 

The cases before cited, to show that tort will lie against.a corpor- 
ation, must be considered good authority in this case, unless some 
reason be given for a distinction, which makes a corporation liable 
for one degree of tort, and not for all. No such distinction can be 
found in the books. 

The authorities relied upon by the counsel of the defendant are all 
based upon the citation from Viner. They are ancient, and, without 
exception, opposed by all the modern decisions. The case from Ohio 
does not hold that this action will not lie ; but simply, that an action 
on the case will lie. This is not denied, but it forms no objection or 
bar to an action of trespass vi et armis. tis doubtful whether Viner 
is an authority for the opposite side. The case from which he deriv- 
ed his view, was that of a commonalty corporation. Judge Mar- 
spall, in the case from 3 Peters, 409, says, he knows of no instance 
where such a corporation has been held liable, even for a tort; al- 
though a money or other private corporation would be held liable. 
Taking this distinction, Viner himself fails as an authority against this 
action, and with him fails all the cases based upon his credit, so that 
no authority remains to oppose, not only the general tendency, but 
the express holding, of the modern decisions. 


Dovetas, Chief Justice’: 

This is an action of trespass, instituted by John D. Edwards 
against the Union Bank of Florida, in the Superior Court of Leon 
county, in the Middle District of Florida. 

The declaration contains two counts. The first charges : “ That 
the said Union Bank of Florida, by its servants, officers and agents, 
on the sixteenth day of April, one thousand eight hundred and forty- 
two, and on divers other days and times between that day, and before 
the commencement of this suit, with force and arms, &c., broke and 
entered divers, to wit: four closes of the said plaintiff, situated in 
Jefferson county, to wit: in the county aforesaid, and then and there 
broke down,” &c.—(setting out the other matters of the trespass in 
the usual form.) 

The second ;: “ And for that also, the said defendant, by its officers, 
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servants and agents aforesaid, on the days ang years aforesaid, at 
the county aforesaid, impressed, seized, took, and carried away, di- 
vers, to wit: forty-one negro slaves,then and there being the servants, 
and in the possession of said plaintiff, and unlawfully kept and detain- 
ed the said slaves, so being the servants of. said plaintiff, from and 
out of the service of said plaintiff, without the license or consent of 
said plaintiff, and against the will of said plaintiff, for a long space of 
time, to. wit: until the commencement of this suit, whereby, &c. 
(the usual form in such cases), to the damage of said plaintiff of one 
hundred thousand dollars,” &c. 

To this declaration, the defendant put in the plea of not guilty ; 
upon which issue was joined, and that issue was submitted to a jury, 
who returned a verdict for plaintiff, and assessed his damages upon 
the first count at two thousand dollars ; and upon the second at seven- 
teen thousand dollars ; making in the whole nineteen thousand dollars. 

And thereupon the defendant, by its counsel, moved the’ Court for 
“a rule nisi,” to arrest the judgment, for the redsons following, to 
wit:— . ; 

First: Because an action of “trespass vi et armis,” doth not lie 
against a corporation. e 

Second : Because if such an action can be maintained at all, it 
doth not lie in this case, the entry being warranted by law. 

Third : Because the plaintiff has not, by law, a right to a judg- 
ment in his favor. 

Which rule was granted; and after argument had thereon, was by 
the consideration and judgment of said Court sustained; and the 
judgment upon said verdict was accordingly arrested. 

Whereupon the said plaintiff, by his attorneys, prayed an appeal 
to the Court of Appeals of the Territory of Florida, which was grant- 
ed accordingly, and the cause was carried up to the said Court of 
Appeals, whence it was transferred into this Court, under the 
provision contained in the last clause of the 17th article, (Sche- 
dule and Ordinance,) of the Constitution of the State, which declares 
that all actions at law, or suits in Chancery, or any other proceed- 
ing pending, or which may be pending in any Court of the Territory 
of Florida, may be commenced in, or transferred to such Court of 
the State, as may have jurisdiction of the subject matter thereof ; 
and of the provision contained in the 14th section of the act of the 
General Assembly of this State, of the 25th July; 1845, which was 
passed to carry into effect the above mentioned provision of the 
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Constitution, so far as related to cases pending in the said Court of 
Appeals. 

Upon the first day of the present term of this Court, a motion was 
made by the counsel for the Appellee, to dismiss this case, for the 
following reasons, viz :— 

First: Because it has no rightful place in this Court; and this 
Court has no jurisdiction of the same, no appeal or writ of error 
having been sued out, or taken to this Court ; and this Court having 
no appellate jurisdiction of the case. 

Second: Because the judgment of the Leon Superior Court is fi- 
nal, until reversed by the proper appellate tribunal, constituted by the 
acts of Congress of the United States. 

Third : Because this Court has appellate jurisdiction only over 
those inferior Courts, which the Constitution of the State of Florida 
has established, and which compose, with this Court, the judiciary 
power of the State. 

Which last motion was overruled, for the reasons given in the 
opinion of the Court, pronounced by Judge Baltzell, on a former 
day of this term, in-the case of Charles D. Stewart vs. Thomas Pres. 
ton, jr., upon a similar motion, founded upon the same reasons as the 
motion to dismiss this case. 

After which, the counsel for the appellant filed herein the follow- 
ing assignment of errors, to wit :— 

First: The Court erred in sustaining the motion in arrest of 
judgment. 

Second: The Gourt erred in giving judgment for defendant, and 
not for plaintiff. 

Which errors we now proceed to examine. From this state of the 
case, we are first called upon to inquire, whether trespass vi et 
armis lies against a corporation ? 

Ii is said, in some of the old books, that trespass does not lie 
against a corporation, because a capias and exigent does not go 
against acorporation. But an exigent was never known in practice 
in Florida, and the capias has long since been virtually banished 
from it, in all civil cases, by the provision contained in the last 
clause of the fifth section of the act to amend an act regulating judi- 
cial proceedings, approved November 23d, 1828, which declares 
that no person shall be required to give bail for his or her appear- 
ance, to any original writ or summons, emanating from a Court of 
Lay ; and the fifty-third section of the same act, Duval’s Comp. Page 
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99, by which it is declared: “That in no case shall a capias ad sat- 
isfaciendum be. issued by the Clerk, upon judgment of the Court— 
nor shall the body of any defendant be subject to arrest or eonfine- 
ment, for the payment of money, except it be for fines imposed by 
lawful authority ;”—so that, neither a capias or exigent ever issued 
in an action against a corporation in this State in any case. “ Ces. 
sante ratione, cessat et ipsa lex.” But it is believed, that the position 
thus stated, is laid down more broadly than was ever warranted by 
the principles of the common law. . It was held, at an early period 
in England, that, “a corporation might be defendants in an action 
of quare impedit, and the-hindrance is an act of tort.” And the case 
of Butler vs. the Bishop of Hereford and’ the University of Cam- 
bridge, Barnes C.. P, 350, is cited by Lord Ellenborough in the 
case of Yarborough vs. the Bank of England, 8 East. Reps. 9, to 
this point: “ ‘To which he says, a multitude of other instances may 
be added, as Rost. 497, 2 Mod. En. 291. . Winch. 625—700—721. 
2 Lut. 1100, and 3 Lev. 332. The statute of 9.Henry the 4th, 
chap. 5, recites the practice in assizes of nove] “ disseisin,” and 
other pleas of land, of naming the mayor, and bailiffs, and common. 
alty of a franchise, as disseisors, in order to oust them of holding 
plea thereof; and directs the inquiry before the Judges of assize, 
whether they be disseisors or tenants, or be named by fraud ;”— 
which most clearly proves, that they may be considered as disseisors. 
And there are instances of trespasses against corporations, in 44 Ed. 
3d. 2 Pl. 5, which was after 22 Ass. Pl. 67, cited in the argument 
of the case of Yarborough vs. the Bank of England. Trespass, says 
Lord Ellenborough, was brought against the mayor and commonalty 
of Hull, and another person ; and the objection was made, not that 
trespass would not lie against the corporation, but as a natural per- 
son was joined with them, there must be different processes. A 
distress against the former, and a capias against the latter. But the 
objection does not appear to have prevailed—and in 8 Hen. 6, 1— 
14, trespass was brought against the mayor, bailiffs and commonalty, 
and one of the commonalty ; and the objection was, not that trespass 
would not lie against the corporation, but that it could not be sup- 
ported against. them, and an individual of their body. And Bro. on 
Corporations Pl. 24, says, the better opinion was, that the writ was 
good ; and 14th Hen. 8th, 2, says it was so awarded, and that in 
that case, all the justices agreed. The case of Yarborough vs. the 
Bank of England, was decided on the principle, that actions of tort, 
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without distinction, would lie against corporations. Lord Ellenbo- 
rough, who delivered the opinion of the Court of King’s Bench, cited 
several cases, (some of which we have already cited,) in which 
trespass had been maintained, in very early times, against corpora- 
tions, under circumstances which preclude the idea or inference that 
an objection to the form of the action was then considered maintain- 
able. His own opinion was, that trespass had been, and might be 
maintained; and that the want of authority, under the corporate 
seal, to do the act complained of, was not material. Both Viner & 
Comyn, it is true, speak of the law as settled, that trespass lies not 
against a corporation aggregate. Both assign the same reason, Viz: 
that capias and exigent do not lie ; and cite Brown on Corporations. 
Thealal & Thorpe’s Assizes. 

In Riddle vs. the proprietors of the locks and conan on the Merri- 
mack river, 7 Mass. Reps. 186—8, although an action for a non- 
feasance, Parsons, Chief Justice, entered fully, and very ably, into 
this question, and shows, upon the authority of Thealal himself, the 
principal reference of Viner & Comyn, that Thorpe’s opinion, which 
has been so much relied on, had been overruled in England, as: to 
certain trespasses; and takes what we deem the true and correct 
distinction, between ‘corporations of a public nature, called quasi 
corporations, such as towns, cities, &c., and proper corporations ag- 
gregate, by which is meant money, and business corporations, against 
which the action may, (and we think sound policy requires should,) 
be maintained. 

In the case of Chesnut Hill, &c., Turnp. Co. vs. Rutter, 4 Serg. 
& Rawle, Rep. 6, which was an action of trespass on the case for 
stopping a water course, it was strongly objected, that a corporation 
could not be guilty of a tort; but Chief Justice Tillman said, that 
this doctrine was fallacious in principle, and mischievous in its con- 
sequences, as it tends to introduce actual wrongs, and ideal remedies ; 
for a Turnpike Company might do great injury, by means of laborers 
having no property to answer damages recovered against them ; that 
it was much more reasonable to say, that where a corporation is 
authorised by law to make a road, if any injury is done in the course 
of making that road by the persons employed under its authority, it: 
shall be responsible in the same manner as an individual is responsi- 
ble for the acts of his servants touching his business, and “ there is 
no solid ground for adistinction between contracts and forts.” An- 
gell & Ames on corporations, 224, 226, is also authority to this point. 
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And Chief Justice Marshall in the case of Towle vs. The Common 
Céuncil of Alexandria, 3d. Peters’ Rep. 409, lays it down as well 
settled, ‘that money corporations, or those carrying on business for 
themselves, are liable for torts ;” not of particular discription only, 
but torts generally committed by their agents. In the case of John 
Whitemongs Ex. vs. The Wilmington and Susquehanna Rail Road 
Company, 2 Harrington’s Rep. 514, it was held, that “trespass will 
lie against a corporation,” and inthe case of Dater vs. Troy Turn- 
pike and Rail Road Co. 2 Hills N. Y. Rep. 632, Cowen, Justice, 
said, “the old doctrine always admitted to be questionable, (1 Kyd on 
Corporations 223,) that trespass or ejectment will not lie against 
a cerporation, is exploded by modern authorities,” and in the case of 
the second Precinct, in Rebobath vs. The Cath. Cong. Church and 
Society in Rebobath, 23 Pickerings Rep. 140, the Court remarked, 
“it is said that an aggregate corporation cannot tommit a disseisin 
unless the entry be authorised by their deed ; and so, if a corporation 
be disseised, the entry to revest their estate must be by an authority 
under seal. This, says the Court, was undoubtedly the ancient doc- 
trine as to corporations, but a more liberal doctrine has long since 
prevailed, and as the law now is, corporations may be bound by im- 
plication from corporate acts without a vote or deed, and the cases of 
the Canal Bridge vs. Gorden, 1 Pickering Rep. 297, and Episcopal 
Charitable Society vs. Episcopal Chuch in Dedham, 1 Pickerings 
Rep. 372, are cited. 

So trover or assumpsit, or trespass, will lie against a corporation as 
against a natural person. Foster vs. Essex Bank, 17 Mass. Rep. 
503. Soatown or Parish may acquire a title by disseisin, by an 
exclusive adverse occupation, although the occupation was not au- 
thorized by any writing under'seal, Milton vs. First Parish in Milton, 
10 Pickering’s Rep. 452, and it is not a little remarkable, that the 
case of Bloodgood vs. The Mohawk and Hudson Railroad Company, 
which was an action of trespass, Quare Clausum Fregit, and is first 
j found in 14 Wendell’s Rep. 51, and again in 18 Wendell’s Rep. 9, 

should have passed through all the Courts of the State of New York, 
without objection as tothe form of the action, if (as is contended,) such 
an action doth not lie against a corporation. , Indeed it is strong evi- 
dence, that both the bar and the Courts of that great and enlighten- 
ed State, consider, as did the late venerable Chief Justice Marshall, 
that it is well settled, “ that money corporations, or those carrying on 
business for themselves, are liable for torts, committed by their ser- 
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vants or agents inthe course of their business,” Amd in view ofall 
these high authorities, we feel ourselves constrained so to regard it. 
If however this point was left in doubt by the general current of _au- 
thority, our statute, directing the mode of instituting suits against cor- 
porations, Duval’s Comp. 104, the first section of which provides, 
‘‘that in all cases actions or suits which may be instituted against any 
corporation, instead of the process heretofore used to compel the ap- 
pearance of such corporation, it shall be sufficient to issue ‘a sum 
mons’ to. the Marshal or other proper officer, (mow the Sheriff,) ‘re- 
citing the cause of action, and summoning the said corporation to 
appear and answer the same on the proper return day,” &c., should 
be permitted to settle the question. 

This brings us to the second reason assigned for arresting the judg- 
ment which was, “that if such an action could be maintained at all, 
it doth not lie in this case, the entry being warranted by law.” It is 
a sufficient answer to this position to say, that there appears to be 
nothing in the record to sustain it, and after a verdict against the de- 
fendants upon the only issue in the case, upon the plea of not guilty, 
it comes too late. The third and last reason assigned was that. the 
plaintiff, had not by law a right to a judgment in his favor. This is 
very general, as is also the Jast error assigned, viz: “ that the Court 
erred in giving judgment for the defendant,” but it is under this third 
reason, that the appellee urges the want of jurisdiction in the Superior 
Court of Leon County to try thiscase. The cause of action, it is al- 
leged, (if any was committed,) was committed in Jefferson County ; 
that the cause of action is local not transitory, and could not therefore 
be rightfully instituted or tried in Leon County. It is very curious 
and instructive, says a late writer upon this subject, (who seems to 
have examined it extensively and with considerable ability,) to trace 
the progress of the English law respecting the locality of actions. 
During the earliest ages of our judicial history, juries were selected 
for the very reasons which would now argue their unfitness, videlicit 
their personal acquaintance with the parties, and the merits of the 
cause. And few rules of law were enforced with greater strictness 
than those which required the venue, visne or vicenum, or in other 
words the neighborhood whence the jurors were to be summened, 
should be also that in which the cause of action had arisen, in order 
that the jury, who were to determine it, principally from their own 
private knowledge, and who were liable to be attainted, ifthey deliver- 
ed a wrong verdict, might be persons likely to be acquaintc:] with the 
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nature of the transaction which they were called upon to try. In order 
to effect this end, the parties litigant, were required to state in their 
pleadings, with the utmost certainty, not merely the county, but the 
very venue, i. e. the very district hundred or ville within that coun- 
ty, where the facts that they alleged had taken place, in order that 
the Sheriff might be directed to summon the Jury from the proper 
neighborhood, in case issue should be taken on any such allegations. 
It followed of course, that a new venue was designated, as often as 
the parties litigant shifted the scene of the transaction from one part 
of the county to another. This was however soon found to produce 
great inconvenience, for in mixed transactions, which may happen 
partly in one place and partly in another, it was extremely difficult 
to ascertain the right venue, and as the number of these transactions 
multiplied with increasing civilization, these difficulties about deter- 
mining the place of trial became numerous and of constant occurrence, 
and soon induced the Courts to take a distinction between transitory 
matters, such as contracts which might happen any where, and local 
ones, such as trespass to the realty, which could only happen in one 
particular place, and regulations were adopted respecting transitory 
actions, and from time to time changed, and modified to suit the exi- 
gencies of the times, (which it is not necessary for us now to notice.) 
But where a matter alleged in pleading was of a local description, 
whether the allegation happened in a declaration or in any subse- 
quent pleading, the venue for the trial of such matter could be no 
where but at the very place where it was alleged in pleading to have 
happened, and therefore even in cases the most transitory, if the 
cause of action was laid in London, -and there was a local justifica- 
tion as at Oxford, the cause must have been tried in Oxford, not in 
London. Ford vs. Brook, Croke Eliz. 261. Bower’s case Moor. 410. 
“ And it was probably this strictness of the law with regard to venue, 
which rendered it necessary to confine the defendant so long to a 
single plea, since had he pleaded several pleas on which issues had 
been taken triable by different venues, there could have been no sin- 
gle trial of the action, and accordingly we find that it was not till af- 
ter the effect of the statute of 16 and 17 Car. 2, on venues, had be- 
come well settled, that the very same year which put an end to the 
last remnant of the old severity, by abolishing the necessity of sum- 
moning hundredors, also endowed the defendant with a right which 
he ought in justice always to have possessed, of stating every thing in 
his defence, which can by law be made available to exonerate him; 
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the right corresponding to which, that namely of replying to the de- 
fence, every thing which hasa direct tendency to rebut it, is even in 
our more advanced times denied the plaintiff.” 1 Smith’s leading 
cases 481, in note, ‘Thus stood the law in England in regard to local 
actions, and defences at the time of the passage of the act of 16 and 
17 Car. 2, Cap. 8, concerning venues, (one of the statutes of Jeo. 
fails,) which declared, “that after verdict, judgment should not 
be stayed or reversed, for that there is no right venue, so as the cause 
were tried by a jury of the proper county, or place where the action 
islaid.” 1 Chitty’s Pl. 279-283. ‘Considerable difficulty arose on 
the construction of this statute, marty lawyers contending that the 
words, “the proper county or place where the action is laid,” must 
be understood to mean the proper county or place, where the issue 
arises, so that if the issue arose at Dale in Oxfordshire, and the venue 
was Sale in the same county, here they said was a case within the 
same statute, there being a right county, but a wrong venue. But 
it was at length: decided in the case of Craft vs. Boite, 1 Saund. 
246, that the words, “ where the action was laid,’”’ mean’ where it 
was laid in the declaration, not th any subsequent pleading; and accord- 
ingly it has evér since been held, that it is sufficient ifthe jury be sum- 
moned from the venue laid in the declaration. 1 Smith’s Leading 
cases 482 in note. In local actions, the only modes of objecting to 
the venue are by demurrer. Thrale vs. Cornwall, 1 Wilson 165, 
or at the trial as a ground ofnonsuit. ‘The Mayor, &c., of London 
vs. Cole et al. 7 Term Rep. 588, Stevenson vs. Lambard, 2 East 
580. Brackshaw vs. Hopkins, Cowp. 410. Soutler vs. Heard, 2 
Bla. Rep. 1033. In local actions, if the venue be laid in the wrong 
County, and the objection appear upon the record, it is clear, that the 
defendant may demur. 1 Saunders 241. The Mayor, &c., of Ber- 
wick vs. Ewart, 2 Bla. Rep. 1070. Mellon vs. Barber, 3 Term 
Rep. 387; and if it do not appear on the record, he may under the 
general issue avail himself of the.objection at the ae, as the ground 
of nonsuit. 1 Chitty’s Pl. 284-285. 

It is contended, on behalf of the appellee, that the case meant in 
the statute of 16 and 17 Car. 2, would be this: If the defendant 
were sued in this case in Jefferson county, and the action tried there, 
and the venue laid in the declaration was “ Leon county, ss.,” and a 
number of cases were cited by his counsel in support of this position. 
As this is a very material point in.this case, we have bestowed upon 
it that anxious attention, which the important bearing that it has 
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upon the issue in this case demands. But after the most careful 

examination of the question, and the authorities presented upon it, 

we cannot assent to that proposition. ‘Fo our minds,- it seems to be 
at variance with the current of authorities on the subject. The case 
of Crafts vs. Boite, 1 Saunders 387 to 389, first settled the true and pro- 
per construction of the statute of the 16 and 17 Car. 2. In the case of 
the Mayor, &c., of London vs. Cole, 7 Term Reps. 583—584, Lord 
Kenyon, Ch. J., delivering the opinion of the Court, and speaking 
of the statute of 16 and 17 Car. 2, said: “I cannot express myself 
in better terms than Kelynge, Chief Justice, and Rainesford and 
Moreton, Justices, did, in one of the cases cited, who said the words 
of the statute are plain, that the issue was tried by a jury of the proper 

county where the action was brotight, which was within the express 

words of the statute, and, (as they conceived,) within the intent of 
the statute.” The one of the cases cited, as mentioned by Lord 
Kenyon, was that of Craft vs. Boite, 1 Saunders, 337, 339, by which 
the true and correct construction of this statute was first settled. 

In note 3, at page 339 of this book, it is said: The judgment in 
this case was at first received with consjderable disapprobation ; and 
Lander vs. Elliott, Camb. p. 75, -is cited to sustain the remark ; the 
better opinion being, (says the annotator,) that the intent of the sta- 
tute was, to aid a wrong venue in the same county, where the issue 
arose, and not a wrong county, according to the distinction made by 

Saunders. However, (he adds,) the subsequent decisions are con- 
formable hereto ; and 2 Lev. 164—165. Adderly vs. Wise, Vent. 
263. Jennings vs. Hanking, S. C. 2 Lev. 121. 3 Keble, 509. 
Sir T. Raymond, 292. Horton vs. Nausan, 3 Lev. 394, (Hunt’s 
case, and Briggs vs. Chew, there cited.) 1 Lord Raym. 330. Sir 
Richard Leving vs. Lady Claverly, S. C. Cooth. 448. 2 Lord 
Raymond, 1212. Maitland vs. Taylor, and 7 Term Rep. 583. 
The Mayor of London vs. Cole, are cited as “the subsequent deci- 

sions conformable thereto.” In Comyn’s Digest, 260, it is said: 
“ Ifa local action be brought and tried in a wrong county, the defect 
is aided after verdict, by statute 16 and 17 Car. 2, C. 8. 

The general issue was pleaded in this case ; the cause was tried 
in the Superior Court, and by a jury of Leon county, where the 
action was brought. As the land upon which the trespass was com- 
mitted, is shown by the declaration to be situated in Jefferson county, 
the defendant might have demurred ; had it not been thus shown, it 
might have availed him on a motion to rule out the testimony, as to 
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the count in “quare clausum fregit.” This is in accordance with 
the principle upon which the case of McKenna vs: Fiske, 17 Peters 
Rep. 245 to 250, was decided. This was an action of trespass, 
brought by the plaintiff in error against the defendant, in the Circuit 
Court of the District of Columbia, for the recovery of damages, for a 
large amount of goods and chattels, rights and credits, and personal 
property, taken and detained, and destroyed by the defendant. The 
declaration contained two counts, one for trespass to personal ‘chat- 
tels, the other was, for “quare clausum fregit” in the county of 
Washington. On the trial, the plaintiff offered to prove that the 
defendant, with a large force of armed men, came te the store house 
or shantee of the plaintiff, in Alleghany county, in the State of Mary- 
land, entered into the same, and took and carried away the goods 
and chattels stated inthe declaration, &c.; and other evidence was 
offered to show the value of the goods.. The Court refused to per- 
mit the evidence to go tothe jury. Upon an exception to this ruling, 
the case was carried up to the Supreme Court of the United States, 
which, although it held that the evidence offered, as tothe local 
count, was not competent, yet sustained the exception taken by the 
plaintiff, to the ruling of the Court below, in regard to the evidence 
excluded, and remanded the cause for further proceedings. And see 
also, 1 Chitty’s P!. 284. 

In the case before us, no objection was made to the reception of 
the evidence in the Court below, on either count. The jury found 
for the plaintiff. The defect is cured by the statute of 16 and 17 
Car. 2, before cited. ‘The Court, therefore, erred in arresting the 
judgment upon it. 

It was intimated, (but not strongly urged,) by the counsel for the 
appellant, that our statute of Jeo:ail; which is found in the act above 
referred to, regulating judicial proceedings, of 23d November, 1828, 
is that of 32 Henry 8, chap. 30, sec. 1, and not that of 16 and 17 
Car. 2; and a doubt was expressed, whether the last mentioned sta- 
tute is in force in this State—but the act of November 6th, 1829, 
entitled, an “ act providing for the adoption of the common and sta- 
tute laws of England,” &c., which was passed one year after the 
judicial act, declared that the common and statute law of England, 
which are of a general, and not ofa local nature, with certain excep- 
tions, (none of which include the statute of 16 and 17 Car. 2,) should 
be of force in the Territory of Florida. Duy. Com. 357. This act is 
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continued, and made of force in this State, by the 17th article, (Sche- 
dule and Ordinance,) of our Constitution. 

Hitherto, we have been considering this question, without refer. 
ence to the act directing the mode of instituting suits against Corpo- 
rations, before referred to upon another subject—the second section 
of which provides :—“ That if any summons be issued against any 
banking, rail road, ‘insurance or incorporated company, service on the 
president or other head, or in hisabsence, on the cashier or treasurer ; 
or in the absence of both the president or chief officer, and the cashier 
or treasurer, then on any director of such company ; such president 
or other chief officer, cashier, treasurer, or director, being, at the 
time of service, within the county in which he usually resides, shall be 
deemed sufficient service of the said précess.” ‘This act was ap- 
proved: February 11th, 1834. See Duva]’s Comp. 104—105. The 
object of this latter provision, (“such president, &c., being at the 
time of such service, within the county in which he usually resides,”’) 
is certainly not very clear. But it is difficult to imagine any reason 
for it, unless it be, that the Legislature contemplated such residence 
to be in the county where the office of such company should be kept, 
and intended the trial to take place in that county, thereby bringing 
such corporations within, (if they were not already so,) the provi- 
sions of the 10th section of the judicial act above mentioned, by 
which it is declared : “ That no suit should be brought to any of the 
Superior Courts of the Territory, against any person residing there- 
in, unless the same be instituted in the judicial district and county in 
which the defendant resides.” 

By the first section of the “act to incorporate the subscribers to 
the Union Bank of Florida”—Duval’s Comp. 442—it is provided : 
“That a bank shall be established in the city of Tallahassee, under 
the title of the ‘Union Bank of Florida,’” &c. The Court may take 
judicial notice that Talahassee is in Leon county, (where the 
venue in this case was laid, and where this cause was tried,) that 
being the place where, by law, the Courts for this county are re- 
quired tobe holden. ‘This suit was instituted in that Court, and it 
may well be doubted whether, under the peculiar provisions of the 
statutes referred to, it could properly have been brought in any other. 
The distinction upon which the question under discussion is based, is 
purely technical. This wasso held by Chief Justice Marshal, in the 
case of Livingston vs. Jefferson, 2 Brock. Rep. 203, (cited at the 
bar,) and from the terms in which he expressed himself in deliver- 
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ing his opinion in that case, it appears quite evident that he would 
gladly have seized upon any statutory regulation, which could, with 
propriety, have been construed to abolish the distinction between lo- 
cal and transitory actions, especially that class of them in which pos- 
session of real estate is not the object of the suit, and where the re- 
dress sought is only in damages. In that case the objection was 
taken by demurrer. 

It seems to have been the intention of the Legislature to abolish 
this distinction, by the statutes cited to this point. Whether that be 
the effect of these statutes or not, this Court is clearly of opinion, that 
they confer upon the defendant, in cases like. the present, the privi- 
lege of having any cause tried in the county where he resides, which 
the plaintiff may bring against him there ; and that, after verdict, it 
is too late for him to object that it was tried in the wrong county. No 
objection was taken to the locality of the action iri the Court below, 
and for the causes stated, such objection cannot be taken now. 

The judgment of the Court below must be reversed, with costs ; 
and the cause remanded to the Circuit Court of Leon county, for fur- 
ther proceedings, in accordance with this opinion. 

‘Per totam curiam. ' 





Wiiiram D. Mosetey anp THe Executor oF Jesse H. Wi1.ls 
vs. Joun S. SHEPHERD. 


Wurre two separate and distinct rules are taken at the same time against the 
Marshal, which, after a joint trial, are dismissed by one order or judgment 
of the Court, the parties to the two rules cannot legally unite in one joint 
appeal bond ; although thie order or judgment allowed the parties an appeal 
upon their filing their appeal bond. In such a case, separate appeals should 
be taken. 


ApreaL from the judgment of late Superior Court for Leon 
County. 

The following tabular statement will show the different executions, 
which came to the hands of the Marshal, against the executors of 
A. M. Gatlin, and the endorsements on each of them: 
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On 28th April, 1845, Willis, plaintiff in execution, No. 2981, took 
a rule on the Marshal, to show cause why he should not pay over to 
him the moneys arising from sale of the mules, corn and fodder, sold 
on 1st Monday in January, under and by virtue of executions in his 
hand, as the property of the estate of Gatlin. On same day Mose- 
ley, plaintiff in execution, No. 2985, tovk a similar rule. 

Afterwards the following judgment was entered : 

“ This day came as well the plaintiffs in the above executions, as 
John S. Shepherd, assignee of the Union Bank of Florida, plain- 
tiff in the several executions returned by the Marshal with his an- 
swer, by their respective Attorneys. And the Court having fully 
heard the evidence, and argument of counsel, doth order and adjudge, 
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that the moneys arising from the sales of the mules, and corn and 
fodder, sold on the first Monday in January last, by the Marshal, 
properly belong, and are applicable to the executions in favor of the 
Union Bank of Florida, against A. M. Gatlin’s executors, Nos. 
2887, 2982, 2983 and 2994, respectively ; and therefore the Court 
discharges the said rules with costs, &c. From which order and 
judgment of the Court, the said Jesse H. Willis and W. D. Moseley, 
prayed an appeal, which is granted them upon their entering bond 
in the sum of one hundred dollars, conditioned for the payment of all 
costs and damages, on fail ure of prosecuting their said appeal with 
effect; and upon motion of the said Willis and Moseley, seventy 
days is allowed them, within which to execute their said appeal 
bond.” 

Willis and Mosley accordingly filed their joint appeal bond. 

Appellee , by his counsel, moved to dismiss the appeal, because, 
among other reasons assigned, it was taken jointly, and not separately. 


Hagner & J. & L. Branch, for appellants, insisted : 

The judgment of the Court being joint, the appeal was necessarily 
taken jointly, and a joint appeal bond filed. That, under the judgment, 
it would have been irregular to have taken the appeal inany other way. 
If the Court below erred in rendering a joint judgment, instead of a 
seperate judgment on each of the rules, this of itself is sufficient 
ground for reversing this judgment; but not for a dismissal of the 
appeal. 

A dismissal of the appeal, because taken. in accordance with the 
judgment which appellants are seeking to reverse, among other rea- 
sons, because of the error in its being entered jointly, ‘would be to 
deprive a party of all remedy for an injustice which is admitted ; and 
the very error complained of, would preclude the judgment from be- 
ing brought to this Court for reversal or correction. 


Long & Walker, for Appellee. 


BaLTzELL, Justice : 
Two rules were taken in the Court below, by different counsel, 


against John G. Camp, as follows : 
Jessse H. Willis, 


vs. 

Lamb, Ex’r of eke And now, on this 28th day of A. 

pril, 1845, on motion of Thompson & Hagner, of counsel for plaintiff, 

it is ordered, that John G. Camp, Esq., Marshal of the Middle Dis. 
24 
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trict, do show cause on to-morrow morning, why he should not pay 
over to the plaintiff in this execution, the moneys arising from the 
sale of the mules,-and corn and fodder, sold'on the 1st Monday of 
January last, as the property of the estate of Gatlin, under and by ex- 
eciitions in his hands, against the executors of said estate. 

The other rule is entitled : 


W. D. Moseley, 
vs. 
Ex’rs of Gatlin. 


And was made by J. & L. O’B. Branch, counsel for plaintiff, and 
is in other respects a copy of the former. 

The Marshal, in return to this writ, says : “ He returns into Court 
the executions, No, 2887, &c., respectively issued at the suit of the 
Union Bank of Florida, against the executors of Gatlin, together 
with certain papers, and that he did, on the 16th May, 1844, levy upon 
said mules, corn and fodder, by virtue of said executions, and made 
sale thereof, to satisfy the same. That he holds the proceeds for the 
use and benefit of the assignee of the plaintiff in said suits respective- 
ly. All which he submits.” , 

Afterwards, on a day which does not appear, the following order 


was made : 
Jesse H. Willis, 


vs. 
L. G. Lamb, Ex’r of Gatlin. 
Wm. D. pg In Re 


ot The rule upon the Marshal, J. G. Camp. 


This day came, as well the plaintiff in the above executions, as 
John S. Shepherd, assignee of the Union Bank of Florida, plaintiff 
in the several executions returned by the Marshal with his answer, 
by their respective attorneys ; and the Court, having fully heard the 
evidence and argument of counsel, doth order and adjudge, that the 
moneys arising from the sales of the mules, and corn, and fodder, 
sold on the first Monday in January last, by the Marshal, properly 
belong, and are applicable to the executions in favor of the Union 
Bank of Florida, against A. M. Gatlin’s Executors, respectively, and 
therefore the Court discharges the said rules, with costs. From 
which order and judgment of the said Court, the said Jesse H. Wil- 
lis and W. D. Moseley, prayed an appeal, which is granted them, 
upon their ertering into bond, in the sum of one hundred dollars, 
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conditioned for payment-of costs and damages, on failure to prosecute 
their appeal with effect. 

An appeal bond was executed and given, to the effect as follows : 

Know all men by these presents, that we, Jesse H. Willis, Wm. D. 
Moseley, are held and firmly bound unto John 
S. Shepherd, in the just and full sum of one hundred dollars, &c. 

The condition is such that, whereas, on the 8th of May, 1845, in 
the matter of a ruleon John G. Camp, Marshal, issued at thé in- 
stance of said Jesse H. Willis and W. D. Moseley,.the said Court 
considered, that the moneys arising from certain sales of personal 
property, belonged to sundry executions, wherein Union Bank of 
Florida, for the use of John S. Shepherd, assignee, is plaintiff, and 
the executors of A. M. Gatlin are defendants ; and thereupon dis- 
missed said rule, from which said Willis and Moseley appealed to 
the Court of Appeals. If, therefore, the said Willis and Moseley 
shall pay the costs and damages, &c., then the obligation was to be 
void. ; 

A motion is made to dismiss this appeal, on the ground that it 
was irregularly taken. 

Without adverting to the fact, that the bond is not made payable 
to Camp, the party to the suit, and against whom the rule was taken, 
it is sufficient, in the opiniun of the Court, that the interests of these 
parties are separate, and that they cannot legally unite in a joint 
appeal bond. The rule is in the nature of a suit; and if these cases 
had been commenced by writ and declaration, they must have pre- 
sented separate and distinct interests and rights. The dismissal of 
them by one order, in no sense makes them joint, or a joint judg- 
ment. Properly speaking, and in strictness, there should have been 
a separate order in each case ; but for brevity, as the same order may 
apply to several cases, their incorporation together has been permit- 
ted in practice, where the object of the Court could be equally at- 
tained by it. If the decision of the Court had been different, and 
for plaintiffS below, a separate order would have been requisite and 
indispensable. If the parties had succeeded, the judgment of the 
Court would have been, to pay to each the sum to which he might 
be found entitled, and his costs; and such would be the judgment of 
this Court, if the parties succeeded here upon their rules. In this 
latter event there would be two separate judgments in a common 
law case, and in favor of different parties, having distinct and oppos- 
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ing interests, which cannot, in our opinion, be according to the rules 
oflaw. _ 

As the judgment of dismissal stands now in the Court below, we 
are of opinion that separate executions ought to issue against each of 
the parties, for the costs in. that-Court. 

The appeal will therefore be dismissed, with costs. 





Margtua Ann Mancey, anp Hiram MANLEY, IN RIGHT OF His 
Wire, anp Witu1am D. Mosetey, ADMINISTRATORS DE BONIS 
NON oF SAMUEL ParkKHILL, DECEASED, vs. THE Union Bank 
or Fioripa. 


A person who has been appointed an Administrator de bonis non, after the 
institution of a suit, cannot be madea party to it by mere suggestion, al- 
though a copy of the record of such suggestion, and of his having been so 
made a party, be served upon him. 

The “ act to regulate the foreclosure of mortgages by the Courts of Common 
Law, and for other purposes,” is in derogation of the Common Law; and 
mortgagees, when they resort to it, should be held to a strict compliance 
with its provisions; but the mortgagor or defendant should be allowed more 
latitude in making his objections, which it will be sufficient for him to set 
forth substantially and as specifically, as the defence ia an answer in Chan- 
cery, or in a notice of special matter, under the general issue ina suit at law 

Neither the ordinary rules of special pleading, nor the technical rules of prac- 
tice at law, are applicable to proceedings under this statute. 

When the mortgagee has ele€ted to proceed at law, and has obtained a judg- 
ment there upon his debt, he cannot proceed under this statute ; but he should 
go into Chancery to obtain a foreclosure of his mortgage. 

After judgment at law, a former recovery is a good punt in bar of proceedings 
under this statute. 

After demurrer to a plea, it is too late to object that it was not filed in time 


Aprpeat from late Superior Court for Leon county. 
The suit was instituted under the statute “to regulate the fore- 


closure of mortgages by the Courts of Common Law, and for other 
purposes,” on certain indentures of mortgage, executed and delive red 
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by Samuel Parkhill, in his life time, to appellee. The facts and 
pleadings are embraced in the opinion of the Court. 


J. T. Archer, for Appellants : 

I. The prayer for judgment and foreclosure and the intent and 
decree of the Court thereon, treat the mortgage of 1839, and that 
of 1840, as if they were both given to secure the same notes and 
obligations, and upon the same property. ‘The mortgage of 1839 
was given on a part of the slaves, contained in the mortgage of 1840, 
and to secure the Bill of Exchange for $25,000, and nothing else. 
The petition should have prayed, and the Court should have decreed 
that the proceeds of the sale of the slaves named in the first mort- 
gage and their increase, be applied, first to the payment of the Bill of 
Exchange, and the remainder, if any, on the second mortgage. The 
endorser on this bill, is entitled to the benefit of the security contain- 
ed inthe mortgage of 1839, in preference to the lien created by the 
mortgage of 1840. If this view be correct, the first error is well as. 
signed. 

II. The demurrer to objection filed 3rd May, 1844, remains undis- 
posed of as shown by the record. This is fatal to the judgment and 
decree. 6 Howard, 389. 

Ill. The Court had no power to make William D. Moseley a par- 
ty defendant by suggestion of the plaintiff, and without the consent of 
Moseley. ~ It is believed that the order of the 4th May, to that effect, 
is entirely unprecedented. The right of every defendant to have 
notice of proceedings instituted against-him before the Courts, has 
ever been recognized as too sacred to be disturbed by the Legisla- 
ture, much less to be subjected to the discretion of a Court. 

IV. The record shows no legal notice to the defendants, (appel- 
lants in this Court,) as administrators de bonis non, against whom the 
judgment and decree are entered. The notice to Manley and Wife, 
as administrator and administratrix under the first grant of adminis- 
tration, is good against them as such, but is not good against them as 
administrator and administratrix de bonis non. 2 Calf, 41-26. As 
to the copy of the order of 4th May, 1844, served upon Moseley in 
November, it is no legal notice of any thing; except the misgivings of 
the plaintiff, as to the sufficiency of the order itself. It was not or- 
dered by the Court to be served, there is no seal of the Court attach. 
ed,,it commands nothing to be done by him, does not require him to 
appear, and is altogether irregular and informal. Besides, if it was 
a writ or notice, as contemplated by the statute, it should have been 
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served at least two months before the first day of the term. Duval’s 
Comp. 40. The record shows the service of the copy to have been 
made about seven days before the first day of the term. The defen- 
dants Hiram & Martha, in the Court below, pleaded throughout as 
administrator and administratrix under the judgment of administrator, 
and never made an appearance as administrators de bonis non. Wil- 
liam D. Moseley did not make any appearance, and judgment by 
default was entered against him. ‘The record must show a legal no. 
tice to all the defendants below, or the judgment and decree ,are not 
only erroneous but absolutely void. 

V. The Ist, 2nd, 3rd and 16th objections were stricken out, be- 
cause not sworn to. The act forthe foreclosure of mortgages at 
common law was passed in 1824. By the act- of 1828, regulating 
judicial proceedings, administrators may deny the éXxecution or con- 
sideration of any bond, noté or other instrument of writing, without 
verifying the objection by oath. 

VI. The administrators de bonis non, were not impleaded in and 
by the petition, ‘The objections or pleas should not therefore have 
been entitled, as in a cause where they were defendants, and the 
striking out the remaining objections or pleas because not thus enti- 
tled, was erronous. 

VII. The equity of redemption in the mortgaged slaves, was not 
in the defendants to the petition, to wit Manly and Wife representa. 
tives of Parkhill under the first grant of administration, at the time 
of filing the 6th objection; but was in the administrators de bonis 
non. This equity could not be barred, except by petition against the 
parties “having the equity of redemption.” The 6th objection 
contained a substantial defence, and the general demurrer was er- 
roneously sustained. 

VIII. The 10th objection set's up in bar of the judgment prayed for 
in the petition, that judgments at law had already been rendered 
against the defendant Martha (dum sola,) as administratrix in favor of 
the plaintiff on the same notes, &c., secured by said mortgages. 
Our statute was evidently intended to give to holders of notes, &c., 
secured by mortgage in one proceeding, the remedy at law on the 
notes, &c., and the remedy in equity on the mortgage. If petitioner 
had in the first instance proceeded under this statute, it might have 
recovered judgment on the biJls and notes, and obtained foreclosures 
of the mortgages in one decree. But-the petitioner has already ob- 
tained judgements at law on the notes and bills, and by proceeding 
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upon these judgments can reach the property of the intestate not includ- 
ed in the mortgages which is subject to levy and sale ; a judgment un- 
der the statute could do no more, and there is no principle upon 
which two judgments and two executions can be allowed on the same 
cause of action. All the petitioner lacks to complete its remedy, 
is foreclosures of the mortgages to subject the mortgaged. property 
to sale. This cannot be decreed in this proceeding without giving a 
judgment also, for under the statute, the judgment and foreclosure 
are inseparable ; a Court of Equity alone can give the foreclosures 
separate from a judgment. The petitioner by instituting proceed. 
ings at law on the notes and bills, has made its election of the older 
and better remedy, and must be considered, since these securities 
have come to the dignity of judgments, to have waived and rejected 
the remedies prescribed by the statute. If another judgment could 
be allowed, there is no reason why other foreclosures may not be al- 
lowed in equity, and then we should have three distinct classes of 
proceedings on the same mortgage of personal property. 

IX. The judgments at law are rendered for assets“ quando acci- 
derint,” and petitioner is estopped by the records of its own judgments 
from extending an enquiry into the assets received by Mrs. Manley 
as administratrix, antecedent to the date of the judgments. 

X. The 12th objection sets up by way of estoppel, the same facts 
set up in the 10th objection, and the same reasoning which supports 
the 10th objection, applies to the 12th. 

XI. The bank being insolvent, is not entitled to any relief in Equi- 
ty on the ‘mortgages until the obligations of the bank, endorsed by 
Parkhill for accommodation of the bank, and now outstanding and 
dishonored, are paid, or Parkhill’s estate is indemnified. Ohio Cond. 
Rep. 225. The statute gives equitable relief, and must allow equita- 
ble defences. 

XII. The 12th error assigned is abandoned. 

XIII. Mrs. Manley was dismissed by the Superior Court, from the 
office of administratrix, upon the petition of the Bank, andthe bank 
is estopped by the record, from proceeding against her as administra- 
trix. Taylor vs. Savage, 17 Peters 224. Alsop vs, Mather, 8 Conn. 

’ 584. 

XIV. The 14th error assigned is abandoned. 

XV. The amended objections 18th and 19th, should not have been 
stricken out. The only objection urged against them, was that they 
were pleas in abatement filed with pleasin bar. The statute requires 
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all objections to be filed fifteen days before first term of the Court, next 
after the service of notice is perfected; and allows the judgment 
and decree to be pronounced and entered at the firstterm. Now 
pleas in abatement in ordinary suits at law, are to be filed at or be- 
fore the first term, and pleas in bar, at’or before the second or trial 
term. But in this proceeding the first term is the rial term, and this 
necessarily forces the pleas in bar to be filed as early. as the pleas in 
abatement, and destroys the order necessary to be observed in ordi- 
nary suits at law in filing pleas in abatement and pleas in bar. 

XVI. The questions arising on the demurrer to the replication to 
8th additional objection, are the same as those raised by the demurrer 
to the rejoinder in the case of Manley and Wife, plaintiffs in error, 
vs. The Union Bank, pending in this Court, and argued at a former 
day. ‘The argument there made by the counsel for the plaintiffs in 
error, onthe Second error assigned, will apply here. 

XVII. The mortgage on lands and slaves required of a purchaser 
of forfeited stock by the amendment of the charter of the Union 
Bank, passed in 1839, was doubtless required to keep up or add to 
the security of the Territory for its bonds issued and sold, to raise the 
Capital of the Bank. The Territory is entitled to have secured by 
the stockholders in stock mortgages payable to, and deposited in the 
bank, a sum of money at least equal to the amount which the Terri- 
tory by its bonds is obliged to pay. If the bond and mortgage re- 
quired of the purchaser of forfeited stock, was necessary to keep up 
the security of the Territory, and the amendment of 1839 is in force, 
then the first instruction to the jury is correct; but if the bonds and 
mortgages have all been taken up by the Bank, why may not the 
shares so purchased be paid for in money, or liabilities of the bank, or 
why may not the bank purchase the shares and sink them for the 
benefit of the other stockholders? Suppose the Bank to have taken 
up or reserved from sale a portion of the bonds of the Territory, more 
than equal to the stock subscribed for, and secured by Samuel Park- 
hill, may not the bank if it can find a purchaser, (the Territory being 
more than amply secured for the remaining outstanding bonds,) con- 
vert an amount of stock corresponding with the bonds taken up, or 
reserved from sale, into cash stock, which shall draw dividends under ° 
the 3rd section of the amendment of 1835? Or ifthe bank cannot 
find a purchaser, may it not in its corporate character, and as a plain- 
tiff in execution, (the defaulting stockholder not objecting but in- 
sisting on the purchase,) bid off the shares for the benefit of the re- 
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maining stockholders, or in other words sink the stock in that way ? 
Who could be injured by such a purchase? Not the Territory, for 
it is amply indemnified, and it is it’sinterest to have the bonds taken 
up; not the bank or remaining stockholders, for, by the operation, the 
shares are diminished, and the holders of the other. shares'will be en- 
titled to greater dividends ; and not the defaulting stockholder, for he 
gets the market value of his property credited on his obligations to 
the bank. If this view be correct, the law, as laid down by the Court 
below in the first and second instructions, is not universally correct. 

The 3rd instruction to the jury, that the claim of the’ administra- 
trix for $142,800, as an offset, cannot be allowed under the proof in 
the case, is not given in proper terms. The Court should ‘instruct 
the jury.asto the Jaw. The facts, the jury are presumed by the law 
to be alone competent todecide.- But in this instruction the court 
broadly assumes to determine both the law andthe facts. It is mock- 
ery to call a jury if they are to be judges of nothing. 

XVIII. The judgment and decree are given against the adminis- 
trators de bonis non, and the suit, if it e¥ér was commenced against 
them, must have been so commenced as early as May, 1844. Admin- 
istration was granted to them in April. The costs are included in 
the judgment, and yet, “if any person shajl bring any action against 
any executor or administrator within” six months from the taking 
out letters, “the plaintiff, although he may obtain judgment for the 
amount of his demand, shall not recover any costs in his suit,” &c. 
Duval’s. Comp. p. 175. ° 

XIX. The petition prays for judgment and forclosure against Man- 
ley and Wife, as administrator and administratrix, under the first 
grant of administration, and the judgment and foreclosure run against 
William D. Moseley, Hiram Manley and Wife, administrators de 
bonis non of Samuel Parkhill. The ‘prayer and the relief are irre- 
cencilable. 


T. H. Hagner, for Appellee : 

Said—He would examine the errors assigned, not in the order in 
which they were assigned, but with reference to the subject matter 
to which they related. Their multiplicity was such as to prevent a 
very extended argument upon them. 

On the Ist error alledged—the giving one judgment, and one de- 
cree of foreclosure on two mortgages—he said he would refer the 
Court to the petition, and: to the mortgages also, to show that any 
other course would have been not only improper, but impossible. 

25 
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The second mortgage wag ¢umilative. security, for the same debt 
named in the first, with others, and on same property, together with 
other—and the whole debts secured by both, were “ installed,” and 
payment of the whole deferred. The petitioner had set forth and 
propounded the execution of both, and the forfeiture, by reason of non 
payment of instalments. He referred to the statute regulating fore- 
closure. Of the 2d error assigned, he explained to the Court the 
loss of the papers in the cause, by defendant’s counsel, which had 
_ forced the parties to supply the omission, as far as they could. .That 
the plea filed of 3d May, 1844, and demurrer thereto, were lost, and 
were, by mutual consent, disregarded. But he showed that, if the 
defendant’s loss of these papers was to be visited upon the petitioner, 
yet that the Court ought not to have regarded the. plea of 3d May, 
1844; that it was not sworn to, as required by 5th sec. of the act. 
He cited 2 Chitty’s Archbold’s Prac. 655, to show that, “ if the plea 
be filed without an affidavit, (where an affidavit is required,) or with 
an insufficient affidavit to verify it, the plaintiff may treat it as a nulli- 
ty, and sign judgment, . That no judgment of non pros. could be 
regularly signed for not replying to it, and the plea is such an abso. 
lute nullity, that the defect cannot be waived.” » 1 Dowling, 28 and 
693. 1Strang.639. 3M. &S. 154. 

That the same rule of law required the Court below, to strike out 
the Ist, 2d, 3d and 16th additional objections, not being sworn to; 
and that the 5th error assigned would be thus disposed of. That the 
6th error was wrongly assigned #the Court had not stricken out the 
pleas ; the defendants conformed to the order of Court. That the 
pleas mentioned in 15th error, assigned as stricken out, were so 
stricken out, because ‘filed‘without leave. They were out of time 
and out of place—pleas in abatement, filed after pleas in bar. That 
the defendants, after having, on 3d May, set up their discharge in 
the defection plea, pleaded non est factum, and after that, it was too 
late to plead matter of personal discharge over again. He cited on 
this, Stephen on Plead. 430. Yeaton vs. Lynn, 5 Peters Rep. 231. 

The same answer would have covered the 7th error assigned, for 
the plea to which the demurrer was held good, was the non-joinder 
of a co-defendant. He insisted that the judgment was correct on 
general principles of law. To 8th, 9th and 10th errors assigned, he 
argued, that the recovery by the bank of judgments for assets quando, 
upon the original notes secured by these mortgages, and whose pay- 
ment. was installed, was no bar to this petition—either for decree of 
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foreclosure and judgment, or for decree alone. He urged the gene- 
ral principles of law, that'a mortgagor has three remedies, all of 
which he may pursue at the same time :—ejectment—suit on the 
causes of action—or proceeding on the mortgage. 1 Powell on 
Mort. 204. 3 Powell on Mort. 966, note. 1Seh. & Lef. 176. 

To 18th error assigned, he argued, that the fact of Sam. Park- 
hill’s being liable as accommodation endorser for the bank, would 
‘ not prevent its proceeding against him. That if Parkhill had paid 
any thing, he could off-set it; and if not, he might, in a Court ‘of 
Equity, compel the application of the debt due by him, to the dis- 
charge of his liability, on account of the bank. But to saythe bank 
should not collect it’s debts, was to take from it the means of payment 
of those liabilities. 

That 12th error is wrongly assigned. There was an issue on 9th 
objection, and found for petitioner. 

That the Court did not err in sustaining demurrer to defendant’s 
15th objection, because the plea was uncertain—no answer to the pe- 
tition—sets up matter both before and since petition filed—and pleads 
matter of abatement as if matters in bar ; and he urged that the 13th 
error was badly assigned for these reasons. 

The 14th error attacks the judgment of the Court, upon what he 
said, seemed to him to be clear beyond doubt. The defendants set 
up astatute of limitation of five years, against a debt named in, and 
secured bythe mortgage petitioned to be foreclosed. We demurred 
—thus admitting the five. years had caplet, but denying that this 
could bar a mortgage debt. 

He said that, the errors assigned not yet disposed of, would be 
considered more particularly. That there remained the 3d, 4th, 
16th, 17th, 18th, 19th and 20th—all of which he would present to the 
Court ; and in order to do it the more succinctly, he would lay down 
the principles for which he contended, and on which the case turned. 
Upon the questions presented before the jury, the verdict was for 
petitioner upon each issue, to wit: upon the 4th, 5th, 7th, 9th and 
14th objections filed-; and no great question seems to be made upon 
the law, as laid down by the Court below, in the matter of those is- 
sues, although the 17th error had been assigned thereon. 

The questions particularly involved, grow out of the revocation of 
the letters of Manley and wife, subsequent to the commencement of 
the action, and of their re-appointment, together with the addition of 
Moseley, as administrator de bonis non. The effect of that revoca- 
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tion and re-appointment, are questions before the Court—but only so 
far as that revocation, and alledged discharge, are well pleaded by 
the defendants, and the Court is made to know the facts in legal 
manner. He said that, the suit did not abate ex necessitate rei, by 
the dismissal of defendants from the administration. He adverted 
to the principles on which resort is had against the assets in 
hands of administrators, after revocation of letters—that it was the 
right of the creditor to follow decedent’s estate—that the suit 
would continue against the administrators, unless they exempt 
themselves from the estate. This is done by one of two modes; 
either by showing that they have fully administered the estate 
at the time of their discharge, and before notice of the suit pend- 
ing; or that, before suit brought, their letters were revoked, and 
that they turned over the estate to the new administrators. The 
plea is in abatement, and must give the party a better writ. Here, 
however, the new administrators are the same persons ; the assets 
of the estate had, to be stire, left their hands; but they are again in 
hand, before plea pleaded. Were we to discontinue, we would be- 
gin again, against the same defendants, and another. 2 Williams 
on Ex’rs. 1195. 6 Comyn’s Digest, p. 309. Our resort would be 
against the very property in their hands, ‘There is no such case as 
this administration to be found in the books. The new grant of let- 
ters was irregular :—Ist. In being to the same party removed. 2d. 
fn associating with the widow another person. The law never 
contemplated, that where a party was dismissed for refusal to obey 
an order of the Court of Probate, that same Court of Probate should 
re-appoint the party. And 1 Williams on Executors, p. 267, de- 
clares, that administration must be committed to the wife alone— 
not even associating the husband, “ because if he should survive her, 
he would be administrator, contrary to the meaning of the act,” (the 
statute of administration.) Again, there is no instance of an execu- 
tor answerable only pro tanto, as having administered only partially. 
Kelbey vs. Sueyd, 2 Molloy, 201. 1 Chitty’s Equity Index, 531. 
And upon analogy, where administration is fully committed in the 
first instance, there can be rid such exemption from. administering 
the whole estate, as that set up here. The new grant of letters, 
then, is in truth, but a continuance of ‘the administration which had 
been suspended—and at the time of plea pleaded, Manley and wile 
were, in the eye of the law, proper representatives of the estate, re- 
quired to administer the assets. Independently, therefore, of the 
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party, Moseley;. we were then entitled as now, to the judgment and 
decree against Manley and wife. 

Upon the 16th error assigned, he insisted, that the judgment ofthe 
Court below was correct, in- point of pleading, and also in point of 
principle. It is not enough for an. administrator to be turned out of 
the administration, for his own ‘default, to exempt him from accounta- 
bility. : : 

He cited, 2 Harris & Gill,-139.'. He asked, if the plea had gone 
on to show the new administration already then committed to defen- 
dants, and property in hand to satisfy the debt, would not the suit have 
remained good? If so, the replication exhibits the same facts. 

Of the causes of demurrer to replication to 8th plea, it is alledged 
that matters of record are not verified bythe record. He cited 2 
Gill & Johnson, 430, to show that, where a plea contains matters of 
fact and of record, it must conclude with a verification—which he 
insisted was this case. ° 

He further contended, that the cause was pending against Manley 
and wife, as representatives of the estate ; and the Court’ being in- 
formed, by suggestion, that another representative had come in to the 
administration, service was perfected upon by the Marshal. ‘That no 
scire facias was proper—the guit had not abated—no new process, 
as in the original institution of a suit, was necessary, for the old suit 
was pending—the new adjunct was to be notified that the suit was 
so’pending—this was done. The case occurring was a new one, 
without parallel, and therefore without precedent.' Upon the general 
errors assigned, he argued, that the judgment and decree was sub- 
stantially correct ; and that if error had been made, this Court could 
give the petitioner that relief which his case warranted—the applica- 
tion of the property mortgaged, to the mortgage debt. 


Dovetas, Chief Justice : 

This suit was instituted hy the Union Bank of Florida, in the Su- 
perior Court of Leon county, in the Middle District of Florida, against 
Martha Ann Manley, administratrix, and Hiram Manley, administra- 
tor in right of his wife, of the lands and tenements, goods and chat- 
téls, rights, and credits, and effects, which were of Samuel Parkhill, 
late of Leon county, deceased, by petitioner, under the act of the 
Legislative Council of the late Territory of Florida, approved Dec. 
11th, 1824, entitled, “An act to regulate the foreclosure of mort: 
gages by the Courts of Common law of this Territory, and for other 
purposes,” for the purpose of foreclosing two mortgages, given by the 
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said Samuel Parkhill in his life. time, to said Union Bank, the first 
bearing date the 6th day of November, 1839, on twenty slaves, with 
the future issue and increase of the female slaves, to.secure the pay- 
ment of a certain bill of exchange for twenty-five thousand dollars, 
dated August 29, 1839, drawn upon Hamilton & Co., of New York, 
at ninety days after date, payable to and endorsed by William H. 
Brodie ;—the second bearing date the 19th day of October, 1840, 
made and executed by the said Samuel Parkhill, to the petitioner, 
on.the same twenty slaves, spt forth, in the mortgage of 6th Novem- 
ber, 1839, and on twenty-two other slaves, together with the future 
issue and increase of the females, which said last mentioned mortgage 
was intended to secure the payment of the following debts, viz :—1. 
A certain bill of exchange, dated 29th August, 1839, payable 90 
days after the 4th of November, 1839 drawn on Hamilton & Co., 
of New York, in favor of William H. Brodie, for twenty-five thou- 
sand dollars, credited by endorsements, with the sum of $9,350, 
Feb. 22d, 1840, and which is, (stated in the notice given to said 
Martha Ann Manley and Hiram Manley, to be,) the same bill spe- 
cified in the. mortgage of the 6th Nov. 1839. 2. A-note of said 
Samuel, payable to.the order of John Parkhill, cashier, dated 28th 
August, 1839, at 90 days after 24th Oct. 1839, for twenty thousand 
dollars, credited by endorsements, July 18th,. 1840, by the sum of 
$3923 58-100 dollars; 3. A bill of exchange, dated Feb. 8th, 
1837, drawn by William H. Brodie, on Hamilton & Cole, New 
York, in favor of, and endorsed by said Samuel, for the sum of ten 
thousand five hundred dollars. 4. A certain note of said Samuel, 
dated 24th April, 1839, in favor of and endorsed by William P. Craig, 
for fifteen thousand dollars, payable.eight months after its date, cred- 
ited 21st January, 1840, with the sum of $10,000, and on 1st Janua- 
ry, 1849, with the sum of $1099 35-100. 5. A bill of exchange, 
dated March 22d, 1837, drawn by William P. Craig, in favor of and 
endorsed by said Samuel, on Maitland, Kennedy & Co., New York, 
at 4 months date, for the sum of five thousand two hundred dollars. 

6. A promissory note of the said Samuel, dated Jan. 4, 1840, paya- 
ble to and endorsed by R. H. Berry, at ninety days after its date, for 
fourteen hundred and forty-three 58-100 dollars. 7. A note of the 
said Samuel, dated Jan. 10, 1840, payable to and endorsed by John 
Parkhill, at ninety days, for the sum of six thousand dollars. 8. A 
promissory note of the said Samuel, dated 18th March, 1840, payable 
sixty days after date, to and endorsed by William P. Craig, for ten 
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thousand dollars. 9. A promissory note of the said Samuel, dated 
Jan. 19th, 1840, payable 90 days after its date, to the order of, and 
endorsed by John Parkhill, for five thousand dollars. 10. A promis. 
sory note of the said) Samuel, dated. Feb. 1, 1840, payable ninety 
days after its date, to and endorsed by John Parkhill, for five thousand 
dollars. 11. And a promissory note of the said Samuel, dated Oc- 
tober 19, 1840, payable to the said Union Bank of Florida, or its 
assigns, -on demand, for thirteen thousand two  jhundred dollars. 
Which said several sums were, by the terms of the last mentioned 
mortgage, to be paid im and by the following instalments, viz :— 
Twenty-five thousand dollars on or before the first day of April, in 
the year 1841, and fifteen thousand dollars annually thereafter, on or 
before the first day of April, in each succeeding year, until the whole 
of said debts, with the interest thereon, should have been duly paid 
and discharged. The petition sets forth the death of Samuel Park- 
hill ; the grant of letters of administration, upon the goods and estate, 
which were of the said Samuel; at thetime of his death, to his widow, 
Martha Ann Parkhill ; her intermarriage with the said Hiram Man. 
ley ; alledges that the first, second and third instalments, mentioned 
and specified in the mortgage last set forth, were due and unpaid ; 
and that the same, with the interest due thereon, amounted to the 
sum of $64,049 99-100; and prayed judgment for the said debt, and 
foreclosure of the equity of redemption, in the usual form, and for 
further relief, &c. ; 

Personal service of notice was given, on the 20th of February, 
1844, to. Martha Ann Manley, administratrix, and Hiram Manley, 
administrator as aforesaid, of the intention of the Union Bank of 
Florida, to institute this suit, agreeable to the provisions of the act 
above referred to, and that it would, on the fourth Monday in April 
then next, move the Court for a decree of foreclosure, &c., accord- 
ing to the prayer of the petition. On the- 3d day of the ensuing 
month of May, said Martha Ann and Hiram Manley filed a plea, 
alledging in substance that, after the commencement ofthis suit, ‘to 
wit :—on the 22d*day of March, 1844, in the county aforesaid, they 
were dismissed from: the administration of the estate of the said 
Samuel Parkhill, by competent authority, to wit:—by the Judge of 
the Superior Court of said county, sitting as an appellate Court, &c. 
To this plea, there was a special demurrer filed by the counsel for 
the petitioner, and this plea and demurrer remain undisposed of upon 
the record.. This plea and demurrer, it is alledged by the counsel 
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for the potitiodi, was missing.at the time of the trial of this cause in 
the Court below; and as that fact is understood to have been con- 
ceded by the counsel-for the appellants, and there seems to be some 
difference of opinion between the cougsel for the respective parties, 
as to the fact whether they were noticed and considered of record, 
during the argument of this cause in the Court below, and are not 
deemed material to a decision of the case, we pass them without 
further notice. On the 4th day of the same month of May, the ad- 
ministrators, Manley. and wife, as appears by the record, askedleave 
to file additional pleas ; andthe Court so allowed, and continued the 
cause. 

The petitioner then suggested the appointment, by the Court of 
Leon county, of William D. Moseley, together with the defendant, 
Martha Ann Manley, administrator de bonis non of said estate ; and 
moved ‘the Court that the said William D. Moseley, administrator de 
bonis non, be ‘made a party to the said suit, and the suit eontinue, as 
well against the defendants, as against the said William D. Mose- 
ley, and the same was done accordingly. On the 18h day of July, 
1844, the said defendants, Martha Ann Manley and Hiram Manley, 
sued as administratrix and administrator of Samuel Parkhill, de- 
e¢ased, filed certain additional and amended pleas, (nineteen in num- 
ber,) to the said petition. 

On the day of Noyember, 1844, the copy of the order of the 
4th May, 1844, with the Marshal’s return thereon, was-filed ; which 
copy and return is in these words: “In. Leon Superior Court.” 
“ The Union Bank of Florida vs. administrators of Sam’! Parkhill.” 
“ On Petition of Foreclosure of Mortgage.” 

The petitioner, by his counsel, moved for judgment and decree, by 
default, no objections having been filed under the statute, the plea of 
Hiram Manley and Martha Ann Parkhill, administrators, filed on 
the 3d day of May, 1844, not being verified by affidavit. But the 
Court overruled the‘motion ; and the petitioner then filed his de- 
murrer, (special,) to said plea. The administrators, Manley and 
wife, then asked leave to file additional pleas; and the Court so al- 
lowed and continued the case. The petitioner then suggested the 
appointment, by the County Court of Leon county, of William D. 
Moseley, together with the defendant, Martha Ann Manley, adminis- 
trator de bonis non of said estate ; and moved the Court that the said 
William D. Moseley, administrator de bonis non, be made a party to 
the said suit ; and the suit continue, as well against the defendants, as 
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against the said William D. Moseley ; and the same is done accord- 
ingly. 

“A true copy. N. P. Bemis, D. C. “Served a copy of this 
copy of record, on Wm. D. Moseley, administrator de bonis non of 
Samuel Parkhill, deceased, Nov. 4th, 1844. “J. G. Camp, Mar- 
shal, by Deputy Wm. R. Taylor.” 

On the 4th day of November, 1844, the petitioner, by his counsel, 
gave notice that he would move the Court to strike out sundry pleas, 
eighteen in number, heretofore filed by Martha Ann Manley, late 
Parkhill, and Hiram Manley, sued as administratrix and administra- 
tor of Samuel Parkhill, deceased, filed in July last, for the reasons 
following : ' 

1. Because said pleas are not properly entitled, in this—that they 
are entitled in a cause of Martha Ann Manley, (late Parkhill,) and 
Hiram Manley, sued as administratrix and administrator of Samuel 
Parkhill, deceased, at the suit of the Union Bank of Florida, upon 
petition for foreclosure of mortgage, and for judgment, &c. Where- 
as, the said pleas upon fhe said petition of the Union Bank of Florida, 
toughto have been entitled, in the cause upon said petition, wherein the 
Union Bank of Florida is petitioner, against Martha Ann Manley and 
William D. Moseley, administrators de bonis non, of Samuel Park- 
hill, deceased, as the same is now pending in Leon Superior Court. 

2d. And as to the said pleas, -firstly, secondly, thirdly, and six- 
teenthly : Because the same are not sworn to, as directed by the sta- 
tute in such case made and provided. 

vnd on Monday, Dec. 30th, 1844, the Court having considered the 
motion theretofore made in.this case, to strike out sundry pleas filed 
by Martha Ann Manley, (late Parkhill,) and Hiram Manley, on the 
18th day of July (then) last: Ordered, that the said pleas be stricken 
out, unless the said Manley and wife should rightly entitle said pleas, 
numbered 4, 5, 6, 7, 8, 9, 10, 11, 12, 13, 14, 15, 17 and 18, in the 
case pending against the administrators de bonis non of Samuel 
Parkhill, deceased. 

And it was further ordered, that the pleas No. 1, 2, 3 and 16, be 
absolutely stricken out, because the same are not sworn to; and 
thereupon the defendants, by their counsel, amended the title to their 
said several pleas, to read as follows, viz: “‘ The Union Bank of Flo- 
rida vs. Martha A. Manley, in her own right, and Hiram Manley, in 
right of his wife, Martha Ann, together with William D. Moseley, 
impleaded administrators de bonis non of Samuel Parkhill, deceased.” 

26 
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On the 31st day of December, 1844, the petitioner, by it’s attorneys, 
filed general demurrers to the sixth, tenth, eleventh, twelfth and 
thirteenth pleas, as above pleaded ; and special demurrers to the 
ninth, fifteenth and seventeenth of said pleas; to which the defen- 
dants joined; and the Court, after argument, sustained said demur- 
rers, and rendered judgment for costs thereon, against the said de- 
fendants ; and on motion of the petitioner, ordered that the eighteenth 
and nineteenth pleas should be stricken out ; and the same was done 
accordingly. Whereupon the said defendants, Martha Ann and 
Hiram, asked leave of the Court to amend their ninth plea; which 
was granted, and the same was amended accordingly. And there- 
upon the petitioner, by it’s counsel, filed its replications to the several 
pleas of the said Martha Ann and Hiram, 4, 5, 7, 8, 9 and 14, above 
pleaded ; and issue was joined to all the said replications, except the 
one filed to the said 8th plea, to which last replication the counsel 
for the defendant filed their demurrer ; to which the petitioner, by it’s 
counsel, joined, and after argument had thereon, the Court overruled 
said last mentioned demurrer. The issues jained upon the 4, 5, 7, 9 
and 14th pleas, were submitted to a jury, at the Fall Term of the 
Leon Superior Court—who returned a verdict upon all the issues 
joined, to wit :—upon the issues joined upon the 4,5, 7, 9 and 14th 
pleas ; but without stating any amount or sum in their verdict. 

And thereupon the following decree and judgment of foreclosure, 
was entered in said cause, viz :—“ Middle District of Florida. “In 
Leon Superior Court, at Fall Term, 1844. “The Union Bank of 
Florida, petitioner, vs. Martha Ann Manley, (late Parkhill,) in her 
own right, and Hiram Manley, in right of his wife Martha Ann, and 
William D. Moseley, administrators de bonis non of Samuel Park- 
hill, deceased, defendants.” 

“ And now at this day came, as well the petitioner, by it’s attor- 
neys, as the said defendants, Martha Ann and Hiram, by their attor- 
neys ; and thereupon came a jury, to wit :—(naming the jurors)— 
who, being elected, tried and sworn, the truth to speak upon the issues 
joined, upon their oaths do say, that.they do find for the petitioner 
upon all the issues joined, to wit :—upon the issues joined upon the 
fourth, fifth, seventh, ninth and fourteenth pleas respectively. And 
the defendant, William D. Moseley, not having shewn any objection 
or cause whatever, against the foreclosure of the equity of redemption 
of, in and to the said mortgaged property, in said deeds mentioned, 
but being in default—and the said petitioner having exhibited to the 
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Court here, the several original promissory notes, and bills of ex- 
change, and other evidences of debt, to secure which the mort- 
gages, in said petitioner’s petition, set forth and filed with the same, 
were executed; and affidavit having also been made, and read to the 
Court here, of John G. Gamble, President of the said Union Bank 
of Florida, the petitioner for the foreclosure of the said mortgages, of 
the amount of principal and interest claimed, as due at the time of 
making such affidavit ; and which said promissory notes, bills of ex- 
change, and other evidences of debt, it appears to the Court here, were 
given by the said Samuel Parkhill, deceased, in his life time ; and to se- 
cure the payment whereof, the said deeds of mortgage,: exhibited to 
the Court, and filed with such petition, were made, executed and deliv- 
ered, by said Samuel Parkhill, deceased, in his life time, to the said 
petitioner. It is therefore, this fourth day of January, 1845, no 
cause having been shewn to the contrary, considered by the Court, 
that the said petitioner do recover of the said defendanfs, Martha 
Ann Manley, in her own right, Hiram Manley, in right of his wife, 
the said Martha Ann, and William D. Moseley, administrators de 
bonis non of said Samuel Parkhill, deceased, the sum of seventy-one 
thousand and twenty-three dollars and forty-eight cents, due to the 
said petitioner, for principal and interest of its mortgage debt afore- 
said, up to the rendition of this decree, together with its costs ‘and 
charges of these proceedings by the said petitioner, in this behalf 
expended, to be taxed by the Clerk of this Court, to be made and le- 
vied of the slaves in said mortgages specified and named, and of the 
increase of the female slaves, since the execution of the said mort- 
gage ; and if the same shall be insufficient to satisfy the petitioner’s 
debt, and the costs and charges aforesaid, then the remainder of said 
debt to be made and levied of the goods and chattels, lands, slaves 
and tenements generally, of the said Samuel Parkhill, deceased, in 
the hands of the said defendants, administrators de bonis non afore- 
said, to be administered. And it is further ordered, adjudged and 
decreed, that the said defendants, administrators de bonis non afore- 
said, and all persons claiming, or to claim, by, through or under the 
said Samuel Parkhill, deceased, be and the same are hereby forever 
foreclosed and barred of and from all right and equity of redemption, in 
and to the said mortgaged property, to wit:—the slaves—(here 
naming them)—and the increase of the female slaves above named, 
and every part of said mortgaged property in said mortgages named, 
specified and described. And it is further ordered, that this judg- 
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ment be entered up and filed.; and that the petitioner have execu- 
tion thereon, according to law.” 

On the trial of this cause, the following bill of exceptions was filed, 
which was signed, sealed, and made a part of the record, and which 
is in these words : 

Middle District of Florida, Leon Superior Court, Fall Term, 
December 30th, 1844. The Union Bank Florida vs. Hiram Man- 
ley administrator in right of his Wife of Sam’! Parkhill, deceased, 
Martha Ann Manley, administratrix of Sam’l Parkhiil, deceased, 
“memorandum.” ‘That the counsel for the petitioner on a former 
day, moved the Court to strike out the pleas filed by the defendants, 
and appearing upon the records, upon the following grounds, to wit : 

1st. Because said pleas are not properly entitled in this, that they 
are entitled in a‘cause of Martha Ann Manley, (late Parkhill,) and 
Hiram Manley, sued as administrator and administratrix of Samuel 
Parkhill deceased, at the suit of the Union Bank of Florida, upon 
petition for foreclosure of mortgage and for judgment, &c. Where- 
as the said pleas upon said petition of the Union Bank of Florida, 
ought to have been entitled in the cause upon said petition, wherein 
the Union Bank of Florida, is petitioner against Martha Ann Man- 
ley and William D. Moseley, administrators de bonis non of Samuel 
Parkhill deceased, as the same is now pending in Leon Superior 
Court. 

2nd. And as to the said pleas, firstly, secondly, thirdly and sizx- 
teenthly above pleaded. Because the same are not sworn to as di 
rected by the Statute in such case maile and provided. And the 
same was argued by counsel, but the Court not being fully advised of 
its decision in this cause, took time to consider thereof, and now in 
this day the Court being fully advised, ordered the said pleas to be 
stricken out, to which opinion and decision the defendants by their 
counsel excepted and prayed, that this their bill of exceptions should 
be signed and sealed by the Court ; which was done.” 

There was another bill of exceptions filed in the cause, but it does 
not embrace any of the points which the Court has found it necessa- 
ry to decide upon this appeal, and will therefore be no farther noticed. 
The defendants to wit, Martha Ann Manley and Hiram Manley, her 
husband, and William D. Moseley, administratrix and administrators 
de bonis non, prayed an appeal to the Court of Appeals of the (late) 
Territory of Florida, which was granted. The case was carried up, 
and was transferred to this Court, pursuant to the’ provisions contain- 
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ed in the last clause of the 4th section of the 17th article, schedule 
and ordinance of the constitution of this State, and the 14th section 
of the act to organize this Supreme Court. A motion was made on 
the first day of the Term to dismiss it, upon the same ground as that 
on which the motion was made to dismiss the case of Charles D. 
Stewart vs. Thomas Preston, Junior, in which Judge Baltzell, on a 
former day of this term, delivered the opinion of the Court, and was 
for the same reasons as given in that case dismissed. Whereupon 
the appellants by their counsel filed herein the following assignment 
of errors to wit : 

1st. There is error in the petition in praying for, and in the final 
judgment and decree in giving one judgment, and one foreclosure on 
two alledged mortgages. 

2nd. There is error in giving the aden and decree in this 
case, before the demurrer to first ae filed, 3rd May, 1844, was 
disposed of. 

3rd. There is error in the order of the Court of 4th May, 1844, 
making William D. Moseley a party by suggestion. 

4th. There is no legal notice of such suit given to the administrators 
de bonis non, and there is no appearance by the administrators de 
bonis non. 

5th. The Court erred in striking out the Ist, 2nd, 3rd and 16th 
additional objections. 

6th. The Court erred in ordering. the other additional objections 
to be stricken out because not properly entitled. 

7th. The Court erred in sustaining general demurrer to 6th addi- 
tional objection. 

8th. The Court erred in sustaining general demurrer to 10th ad- 
ditional objection. 

9th. The Court erred in sustaining general demurrerto 11th ad- 
ditional objection. 

10th. The Court erred in sustaining general demurrer to 12th 
additional objection. 

11th. The Court erred in sustaining géneral demurrer to 13th ad- 
ditional objection. 

12th. The Court erred in sustaining special demurrer to 9th addi- 
tional objection. 

13th. The Court erred in sustaining special demurrer to 15th ad- 
ditional objection. 
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14th.. The Court erred in sustaining special demurrer to 17th ad- 
ditional objection. 

- 15th. The Court erred in striking out the amended pleas. 

16th. The Court erred in overruling demurrer to replication to 8th 
additional.objection. 

17th. The Court erred in the first, second and third instructions to 
the Jury. 

18th. The Court erred in giving judgment for costs against appel- 
lants. 

19th. The judgment and decree are at variance’ with the prayer of 
the petition. 

20th. Upon the record and pleadings, the judgment and decree 
should not have been given in favour of the petitioner. 

Passing for the present, the first error assigned, and (for the rea- 
sons before stated,) the second also, we come to the third, which is 
that there is error in the order of the Court of 4th May, 1844, mak- 
ing W. D. Moseley, a party by suggestion. This suit was com- 
menced on the 16th day of February, 1844. W.D. Moseley was not 
appointed administrator “de bonis non,” until the 22nd day of the 
succeeding month of April; until that time it does not appear, that he 
had any connection with the estate of said Samuel Parkhill deceased, 
and if this suit was then pending, or was pending on the 4th day of 
May following, when the suggestion mentioned was made, we are not 
aware of any principle of the common law, and .certainly we have 
no statute, by which he could have been made a party to it, by a mere 
suggestion. It is insisted on behalf of the petitioner, that he, togeth- 
er with the said Martha Ann Manley, administratrix “ de bonis non,” 
came into Court, exhibited letters of administration to them “ de 
bonis non,” upon said estate, and demanded the assets belonging 
thereto, which it seems were inthe hands of a receiver, appointed 
by the Court to take charge of them, and that the fact of his being 
such administrator was therefore judicially known to the Court, and 
it could for that reason properly grant the order to make him a party 
defendant by suggestion. No authorities were cited to this point, 
and it is presumed that none exist. The statement of a single case 
we think must demonstrate the unsoundness of this proposition. Sup- 
pose A, against whom twenty suits are pending, dies; B obtains ad- 
ministration upon the goods and estate left by him at his death, and 
sues C, for a debt due to his intestate in his life time, makes profert 
ef his letters of administration, and adduces them on the trial of his 
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cause, which he must do to show his authority to sue. Here the 
Court may, nay must take judicial notice, that B is administrator of 
the goods and estate which were of A, at the time ofhis death. But 
could any Court, under such -circumstances, make B a party defen- 
dant to each of the twenty suits so pending against A, as aforesaid, 
by a mere suggestion? We think no lawyer upon mature reflection 
will answer this question in the affirmative. Yet uponthe principle 
assumed, a Court might do it, and enter up judgment against him in 
each case for thousands of dollars. But it is said that he had notice 
of the order and was therefore a party, and it appears by the record 
that on the 4th day of November, 1844, a copy of a certified copy 
of the record of that order, wasserved on Wm. D. Moseley, admin- 
istrator “ de bonis non,” of Samuel Parkhill deceased, by the Mar- 
shal. But, if Wm. D. Moseley could have been made a party at 
all to this proceeding, was that such a notice as the case required ? 
There was no order of the Court requiring such a copy to be served 
upon him. The copy was not a writ or process known to the law. 
It required nothing of, and commanded nothing to be done by him. 
It was not verified by the seal of the Court, and was not calculated to 
enlighten Mr. Moseley much, as to the nature of the. proceeding. 
Upon the whole, we are compelled to say that it was no legal notice 
to him, and there is no pretence that he voluntarily made himself a 
party; on the contrary, the jucgment and decree against him went 
by default. ‘The third error assigned, is therefore well taken, as are 
also the fourth, nineteenth and twentieth, so far as they regard Wm. 
D. Moseley, who is no party to this suit. 

The Court does not deem it necessary to enter upon an investiga- 
tion of all the errors above set forth, but to examine a few of the 
most prominent ones, which are deemed to be decisive of the case ; 
in doing which we pass to the 8th and 9th errors assigned, which are, 
that “the Court erred in sustaining a general demurrer to each of the 
10th and 11th, additional objections.” The 10th objection, and also 
the 11th isin substance and effect a plea of former judgment, recov- 
ered upon the same identical causes of ‘action set up in this case. 
The plea commences, “ and said defendants for further plea in this 
behalf by leave of the Court,” &c.; averring and protesting, that since 
the institution of this suit, their letters of administration were revoked 
and annulled by competent authority, and that all of the estate of 
Samuel Parkhill deceased, in their hands unadministered, was taken 
away by like authority, to wit :—The order of Leon Superior Court, 
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14th.. The Court erred in sustaining special demurrer to 17th ad- 
ditional objection. 

- 15th. The Court erred in striking out the amended pleas. 

16th. The Court erred in overruling demurrer to replication to 8th 
additional.objection. 

17th. The Court erred in the first, second and third instructions to 
the Jury. 

18th. The Court erred in giving judgment for costs against appel- 
lants. 

19th. The judgment and decree are at variance’ with the prayer of 
the petition. 

20th. Upon the record and pleadings, the judgment and decree 
should not have been given in favour of the petitioner. 

Passing for the present, the-first error assigned, and (for the rea- 
sons before stated,) the second also, we come to the third, which is 
that there is error in the order of the Court of 4th May, 1844, mak- 
ing W. D. Moseley, a party by suggestion. This suit was com- 
menced on the 16th day of February, 1844. W. D. Moseley was not 
appointed administrator “de bonis non,” until the 22nd day of the 
succeeding month of April; until that time it does not appear, that he 
had any connection with the estate of said Samuel Parkhill deceased, 
and if this suit was then pending, or was pending on the 4th day of 
May following, when the suggestion mentioned was made, we are not 
aware of any principle of the common law, and .certainly we have 
no statute, by which he could have been made a party to it, by a mere 
suggestion. It is insisted on behalf of the petitioner, that he, togeth- 
er with the said Martha Ann Manley, administratrix “ de bonis non,” 
came into Court, exhibited letters of administration to them “ de 
bonis non,” upon said estate, and demanded the assets belonging 
thereto, which it seems were inthe hands of a receiver, appointed 
by the Court to take charge of them, and that the fact of his being 
such administrator was therefore judicially known to the Court, and 
it could for that reason properly grant the order to make him a party 
defendant by suggestion. No authorities were cited to this point, 
and it is presumed that none exist. The statement of a single case 
we think must demonstrate the unsoundness of this proposition. Sup- 
pose A, against whom twenty suits are pending, dies; B obtains ad- 
ministration upon the goods and estate left by him at his death, and 
sues C, for a debt due to his intestate in his life time, makes profert 
of his letters of administration, and adduces them on the trial of his 
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cause, which he must do to show his authority to sue. Here the 
Court may, nay must take judicial notice, that B is administrator of 
the goods and estate which were of A, at the time ofhis death. But 
could any Court, under such -circumstances, make B a party defen- 
dant to each of the twenty suits so pending against A, as aforesaid, 
by a mere suggestion? We think no lawyer upon mature reflection 
will answer this question in the affirmative. Yet uponthe principle 
assumed, a Court might do it, and enter up judgment against him in 
each case for thousands of dollars. But it is said that he had notice 
of the order and was therefore a party, and it appears by the record 
that on the 4th day of November, 1844, a copy of a certified copy 
of the record of that order, wasserved on Wm. D. Moseley, admin- 
istrator “ de bonis non,” of Samuel Parkhill deceased, by the Mar- 
shal. But, if Wm. D. Moseley could have been made a party at 
all to this proceeding, was that such a notice as the case required ? 
There was no order of the Court requiring such a copy to be served 
upon him. The copy was not a writ or process known to the law. 
It required nothing of, and commanded nothing to be. done by him. 
It was not verified by the seal of the Court, and was not calculated to 
enlighten Mr. Moseley much, as to the nature of the. proceeding. 
Upon the whole, we are compelled. to say that it was no legal notice 
to him, and there is no pretence that he voluntarily made himself a 
party ; on the contrary, the jucgment and decree against him went 
by default. The third error assigned, is therefore well taken, as are 
also the fourth, nineteenth and twentieth, so far as they regard Wm. 
D. Moseley, who is no party to this suit. 

The Court does not deem it necessary to enter upon an investiga- 
tion of all the errors above set forth, but to examine a few of the 
most prominent ones, which are deemed to be decisive of the case ; 
in doing which we pass to the 8th and 9th errors assigned, which are, 
that “the Court erred in sustaining a general demurrer to each of the 
10th and 11th, additional objections.” The 10th objection, and also 
the 11th isin substance and effect a plea of former judgment, recov- 
ered upon the same identical causes of ‘action set up in this case. 
The plea commences, “and said defendants for further plea in this 
behalf by leave of the Court,” &c.; averring and protesting, that since 
the institution of this suit, their let._.s of administration were revoked 
and annulled by competent authority, and that all of the estate of 
Samuel Parkhill deceased, in their hands unadministered, was taken 
away by like authority, to wit :—The order of Leon Superior Court, 
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and at the instance of petitioner, showing objections and cause by 
way of plea in conformity to the statute in such case made and pro- 
vided, against a judgment and foreclosure of the equity of redemp- 
tion in the said mortgaged property, in plaintiff ’s petition mentioned 
under.the statute in comformity with complainants petition, and an- 
swering said petition, and showing equity against the same, by Brock- 
enbrough & Archer, their attorneys, come and defend the wrong and 
injury, when, &c., and say that said petitioner ought not to have the 
judgment and foreclosure by ‘its petition sought, because they say, 
&c., (setting out fully and distinctly the several matters, which are 
set up as causes of action in this case from one to eleven inclusive, ) 
and they say that said plaintiff heretofore to wit, in the adjourned Fall 
Term of 1842, continued and held into the year 1843, in the Supe- 
rior Court of Leon County, held at Tallahassee, in the County of 
Leon, before Samuel J. Douglas, Judge, impleaded the defendant 
Martha Ann, then a feme sole, and widow, in certain pleas of tres- 
pass on the case, upon promises to the damage of said petitioner of 
divers amounts and sums of money in the said several cases specified, 
for the non payment and non performance of divers promises to pay 
the very same identical promissory notes, and the several sums of 
money and interest therein specified, in this plea herein before men- 
tioned, and set forth in petitioner’s petition,-and mortgage aforesaid, 
and such proceedings were thereupon had in that Court upon the 
said pleas, that afterwards to wit, on the 24th day of February, 1843, 
at the County aforesaid, the said petitioner, then plaintiff, by the consi- 
deration and judgment of the said Court recovered, &c., (setting out the 
Tecovery in due form distinctly upon each and every one of the sev- 
eral causes of action mentioned,) and there aver that the said Martha 
Ann Parkhill, in the said several pleas mentioned, is the same Mar- 
tha Ann Manley and nope other, she having since said judgments 
were obtained as aforesaid against her, intermarried with Hiram 
Manley, as in said petition alleged ; and these defendants further aver, 
that the several causes of action on which the said judgments were 
obtained in the said pleas, are the same and all of the same and none 
other than the several notes, bills and liabilities in plaintiffs petition, 
and supposed mortgages mentioned as by the records and proceed- 
ings thereof, still remaining in the said Superior Court of Leon Coun- 
ty at Tallahassee in Leon County aforesaid, more fully and at large 
appears, which said judgments still remain in full force and effect, not 
in the least reversed, satisfied or made void, and this the said defen- 
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dants are ready to verify by the said records. Wherefore they pray 
judgment if the said petitioner ought to have and maintain its afore- 
said action thereof against them. 

The eleventh objection is very similar in its leading features to the 
tenth, except in the concluding part; after the usual averments of 
identity of the defendant and of the causes of action, &c., it pro- 
ceeds as follows to wit: “ And the said petitioner, The Union Bank 
of Florida, plaintiff in the several actions wherein the judgments were 
recovered against the defendant Martha Ann, as administratrix as 
aforesaid (dum sola,) in each of the said several actions in the last 
plea mentioned, admitted of record, in and by the said several judg- 
ments, that the said defendant Martha Ann, had no assets of the said 
Samuel deceased, in her hands unadministered, sufficient whereby to 
satisfy the said damages of the said Union Bank, so in each of said 
actions recovered as aforesaid, or any part of them or either of them, 
and then and there at the time and place of the rendition of the said 
judgments the said Union Bank, petitioner, being then plaintiff, took 
judgment in each of said several actions against the said defendant 
Martha Ann, then a feme sole, to take effect as to assets “ Quando 
acciderint,” and this, they the said defendants are ready to verify by 
the said several records of judgments remaining in said Leon Supe- 
rior Court, in this and last pleas before mentioned. Wherefore they 
pray judgment if the said petitioner ought to be admitted or received, 
to file his said petition, wherein he prays judgment generally of the 
said mortgage debt aforesaid ; without saying that any assets or effects, 
wherewith and whereby to satisfy said judgments, have come to the 
hands of these defendants or either of them, since the rendition of the 
said several judgments, quando, &c., above pleaded.” A general de- 
murrer was put in by the petitioner to each of these pleas or objec- 
tions, which after argument were sustained by the Court. Was 
there error inthis? If either of those pleas contained a good and 
substaintial defence to this suit, the Court erred in sustaining the de- 
murrer thereto. Did they or either of them contain such defence ? 

It may not be improper here to remark, that a misapprehension, 
(to some extent,) seems to have prevailed in relation to the proceed- 
ings under this statute, for the foreclosure of the equity of redemp- 
tion in mortgage, viz: that the defendant in stating his objections, 
should be required to comply with the strictest rules of technical - 
special pleading, while the petitioner may be indulged in a more 

27 : 
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Jatitudinous ¢ourse of proceeding. But the converse of this pro« 
position would be a more reasonable rule. 

A statute which gives a new remedy by summary proceedings, or 
other deviations from-our ancient constitutions, ought not to receive a 
liberal construction. Poal vs. Neal, 2d‘Sid. page 63. Dwarris c.. 
statutes 77. This is such a statute—all of its provisions are for the 
benefit of mortgagees. Nothing is conceded to him who holds the 
equity of redemption. In other cases at law the mere, entry of an 
attorney’s name to the suit, entiéled the defendant to a continuance at 
the first term, and he may plead most of his defences without oath, 
and has seventy days, after the close of the appearance term, within 
which to file his pleas. But when the mortgagee proceeds under this 
statute to foreclose the equity of redemption, the defendant must file 
his objections fifteen days before the first day of the term next follow- 
ing the expiration of the notice. They are required by this act to be 
sworn to, and the case must be tried at the first term if the plaintiff 
shall require it, unless good cause be shown by the opposite party for 
a continuance, and even the important right of trial by jury is by a 
literal construction of the act, also left to the option of the petitioner. 
This statute is in derogation of the common law, an innovation up- 
on old and well established principles, and mortgagees when they re- 
sort to it, may well be held to a strict compliance with its provisions ; 
but the defendant in making his objections, should not be required to 
conform to all “ the nice.sharp quillets” of special pleading. If he sets 
them out substantially, so that the petitioner can readily see and un- 
derstand the grounds of his objection, or in other words if he sets 
them out as specifically as he would be obliged to do, the matter of 
his defence in an answer in Chancery, or ina notice of special mat- 
ter under the general issue in a suit at law, verified by oath agree- 
able to the requirement of the statute relating to the subject, it is suf- 
ficient. 

Having premised thus much, we proceed to consider the effect of 
these pleas upon this cause, and for the purpose of this inquiry, the 
facts alledged in them are to be taken astrue. The petitioner, then, 
has already obtained judgments at law upon these several causes of 
action. Are they entitled to another judgment at law? The ob- 
ject of the statute is two-fold. First: A foreclosure of the equity of 
redemption ;—and second, a judgment for the debt secured by the 
mortgage. The 8th section of the act declares, that “the judgment 
of the Court in the foreclosure of a mortgage, shall, in all cases, be 
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entered up and filed, and that execution shall issue thereon, as in 
other cases.” Duval’s Comp. 41—42. It was urged, in support of 
this proceeding, that a mortgagee has, at common law, three reme- 
dies, all of which’ he may pursue at the same time, viz :—that he 
may bring suit at law, upon the bond or note secured by the mort- 
gage ; institute an action of ejectment, to put himself in possession of 
the rents and profits of the estate, and file a bill in Chancery, to 
foreclose the mortgage. -All this is very true.’ But in the détion of 
ejectment, the mortgagee would accomplish nothing more than to 
put himself in possession. of the rents and profits. And in Equity he 
would obtain nothing but his foreclosure. In the case of Dunkley 
against Van Buren and others, 3 John. Chy. Reps. 330—331—the 
Chancellor held, that “the party on a bill to foreclose a mortgage 
is confined in his remedy to the pledge. Such a suit is not intended 
to act in personam. Itseems to be generally admitted in the books, 
that the mortgagee may proceed at law on his covenant, at the same 
time that he is prosecuting on his mortgage in Chancery ; and that, 
after foreclosute here, may sue at law on his bond for the deficiency. 
Lord Redesdale, in 1 Schoale & Lefroy, 166. 13 Vez. 205. Aylet 
vs. Hill, Dicken 551. 2 Bro. Ch. R. 125. Perry vs. Barker, 13 
Vez. 198. Dashwood vs. Blythway, 1 Eq. Cases Abr. 317. 

The natural, and certainly the most convenient and beneficial 
course for the mortgagor, (says Mr. Justice Story, in his 2 Comm. on 
Eq. 293,) would seem to be, to follow out the civil law rules on this 
subject ; that is to say, primarily and ordinarily to direct a sale of the 
mortgaged property, giving the debtor any surplus, after discharging 
the mortgage debt. And secondarily: to apply the remedy of fore. 
closure only to special cases, where the former remedy would not 
apply, or might be inadequate or injurious to the interests of the 
parties. This course has, accordingly, been adopted in many of the 
American Courts of Equity, and is also the prevailing practice in 
Ireland. And this is done without any distinction, whether there 
be a power to sell given in the mortgage or not. 4 Kent’s Comm. 
Lect. 58, p. 181—182—2d. edition. Brinkerhoff vs. Thallheiner, 
2 John. Chy. Rep. 486. Mills vs. Dennis, 3 John. Chy. Reps. 369 
—370. Perry vs. Barker, 13 Vez. 205. 3 Powell on Mort. 963. 
McDonough vs. Shewbridge, 2 Ball & Beatt. 555. 

In England a practice widely different has prevailed. A_ bill for 
a foreclosure is deemed, in common cas?s, the exclusive and appro. 
priate remedy ; and the Courts of Eqnity there refuse, except in spe. 
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cial cases, to decree a compulsory sale, against the will of the mort- 
gagor. These Courts, however, have departed from this genera] 
rule in certain cases ; as, where the estate is deficient to pay the in- 
cumbrance ; or where the mortgagor is dead, and there is a deficien- 
cy of personal assets; or the mortgage is of a dry-reversion; or 
where the mortgagor dies, and the estate descends to an infant. 2 
Story’s Eq. 294. 

Our statute is cumulative. It provides a fourth remedy, and was 
intended to save the mortgagee the necessity of both a suit at law, 
and a suit in Chancery, to obtain his mortgage debt. But when the 
mortgagee has elected to proceed at law, and has obtained a judg- 
ment there upon his debt, he cannot then proceed under this statute, 
and obtain another judgment at law. The law abhors a multiplicity 
of actions, and where one remedy has been resorted to with success, 
it usually restrains resort to another, to accomplish the same pur- 
pose. Lessee of Allen vs. O’Parish, 1 Ohio Cond. Rep. 536. Here 
the effort is to obtain a second judgment at.law for the same debt, 
and that too, without alledging that assets have come to the hands of 
the defendants, since the* rendition of the first judgment, notwith- 
standing that judgment was taken “ quando acciderint,” by which the 
plaintiff admitted that the defendant had fully administered to that 
time. 2 Saunders, 219, note, (2,) Parker vs. Dee. 3 Swanst. 532. 
Note to Drewry vs. Thacker. And accordingly, the terms of such 
judgment are, that the plaintiffdo recover his debt, to be levied of 
the goods of the testator, which shall thereafter come to the hands of 
the executor, (or administrator, as the case may be.) 2 Saunders, 
210, note, (2.) And in debt, on scire facias on this judgment, proof 
of the executor, (or administrator,) receiving assets, is always con- 
fined at the trial, to a period subsequent to the judgment. ‘Taylor 
ts, Hallman, Buller’s N. P. 169. 2 Saunders, 219—a—note, (2.) 
2 Williams on Executors, 1221. 

When a judgment is obtained, the original cause of action is 
merged in it ; and if the plaintiff proceeds afterwards, he should pro- 
ceed on his judgment. ‘The appellee in this case, having obtained 
a judgment at law, before the commencement of this suit, upon all 
the causes of action set forth in this petition, should, when it pro. 
ceeded to foreclose these mortgages, have proceeded in Chancery 
upon that judgment, and not again at law, upon these original 
causes of action. ‘That course would have obviated all the difficulty 
resulting from this judgment, “ quando acciderint.” But it will be 
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perceived that, if this suit could be sustained, the defendants must 
either be permitted to avail themselves of that judgment by plea, (as 
was attempted in this case,) or they would again be driven to their 
plea of plene administravit ; and if the latter course were adopted, 
the jury must necessarily have extended their inquiry back to the 
date of the letters of administration ; and their. verdict in relation to 
assets, would, of course, have covered the whole period which had 
elapsed between that date, and the rendition of the judgment, and 
the trial of the cause in the Court below, which may have worked 
irreparable injury and injustice, not only to defendants, but to their 
sureties. Pleading the judgment, therefore, (or setting it up as an 
objection,) seems to have been their only safe and proper course. 
But it is contended by the counsel of the appellee, that these pleas 
are bad, be@Ause they are pleaded in bar, and not in abatement. 
But a former recovery is a good plea in bar. 1 Chitty’s Pl. 475, 
ald ed. ; 7 Amer. from 6 Lond. ed. 513 ; and authorities there cited 
in note, (c.) 

The objection, therefore, if it were a valid one in such a case as 
this, could only extend to the matter of foreclosure ; and furnishes an- 
other reason, and a very cogent one, why this mixed proceeding, (for 
we cannot separate them,) should not be permitted, after a judgment 
at law, upon the same causes of action. But we do not consider the 
ordinary rules of special pleading, or the technica] rules of practice in 
ordinary cases at law, applicable to a proceeding under our statute of 
foreclosure. The proceeding is an anomalous one, for which neither 
the Courts of Common Law, or Equity, furnish a precedent ; and so 
the appellee has treated it ; for its petition neither contains the essen- 
tial requisites of a declaration at law, or of a billin Chancery. It 
contains something of both; but not enough of either, to stand the 
test of scrutiny, by the rules of pleading which prevail in either of 
those tribunals ; and were we to apply that strictness to it, which is 
demanded in relation to the pleas or objections, the appellee must 
fail on that ground alone, ifon no other. But we are not inclined 
to apply a greater degree of strictness to either, than is necessary to 
subserve the principles of justice and equity. Indeed, a more liber- 
al spirit than prevailed in times gone by, in regard to special plead. 
ing, one more consonant to the spirit of the age, seems every where 
to be gaining ground ; and we feel warranted in departing from those 
strict technical and rigid rules, which were formerly applied to this 
science, whenever such departure may facilitate the attainment of 
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justice, without endangering any of its principles; and our Legisla. 
ture has left us an open door for so doing. 

But the eleventh objection is rather in the nature of a plea in 
abatement than in bar. It is, however, again insisted, that if this is in 
abatement, it was filed too late, having”been put in after a plea in 
bar. But if the first plea filed in the case, is to be considered as out 
of the record, for the causes above mentioned, then this plea was 
amongst the first that were filed in the case ; and if the first plea is 
to be considered as part of the record, for the purpose of this objec- 
tion, then it must be so for all other purposes. To that plea the peti- 
tioner demurred, and the issue of law thereby made, remains undis- 
posed of. This is the second error assigned, and we passed over it 
for the reasons before stated. Indeed, it may have been difficult to 
have gotten over it in any other way, unless, as contMded by the 
counsel for the appellee, that not being sworn to, it is no objection 
under the statute, is such an absolute nullity, that the defect cannot 
be waived, and the Court may disregard it. 

Without stopping to inquire whether these propositions are cor- 
rect or not, or to examine the authorities, (a number of which were 
cited to sustain them,) let them for the present purpose, be so consid- 
ered; and then this first plea is, (as we have before been disposed to 
regard it,) out of the record, and does not stand in the way of the 
plea under consideration. But if the first plea filed had been sworn 
to, and the issue upon it disposed of, still another difficulty lies in the 
way of the objection we are now considering. The petitioner, in- 
stead of taking the ordinary step to rid itself of the tenth and ele- 
venth pleas, demurred to them.* It is too late, therefore, to object 
that they were not filedin time. By the demurrers, the facts alledged 
in the‘pleas are admitted to be true, and issues of law were made for 
the Court to determine. Upon these issues the Court, after argu- 
ment had thereon, gave judgment for the petititioner. In doing this 
we think it erred. These pleas, (and especially the last,) were a 
sufficient objection to this proceeding. 

The 16th error assigned, viz: “The Court erred in overruling 
the demurrer to the replication to the eighth additional objection,”’ 
presents some very important questions; but as most, (if not all of 
them,) have been considered and decided in another case, akin to 
this, at the present term, we forbear any remark upon the subject 
here. 





The first error assigned, so far as it relates to the judgment or de- 
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cree, is well taken. The decree should have directed a sale of the 
negro slaves mentioned in the first mortgage, together with the issue 
and increase of the female slaves, the proceeds thereof to be applied 
upon the payment of the debt thereby secured ; and the residue or 
surplus, (if any,) to be applied to the second mortgage. But this 
error, as well as several other minor ones, which we have not deem- 
ed it necessary to discuss, might be very easiJy corrected, were it not 
for those of more importance, which we have maturely considered, 
and find insurmountable. , 

The judgment must be reversed, with costs, and the case remand- 
ed to the Circuit Court of Leon county, with directions to dismiss the 
petition. 


Per totam curiam. 
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Jonn Miter anp Bryan Croom, vs. Frepertck Hoc, Survivor: 


Where the record shows that a judgment by default, for want of a plea was 
entered, when in fact a plea had been filed and appeared upon the record, 
the Court will conclude that the plea was overlooked, and that judgment 
was entered through inadvertence. 

When two distinct.cases between the same parties, are by consent, causitten 
at the same time to the same jury, the jury should return a separate ver- 
dict in each case. 

And in such case the jury should assess the damages, not pro rata, but accord- 
ing tothe evidence in each case, independent of the other. 

Upon failure to rejoin to the replication toa plea of non damnificatus, there is 
no issue which can be submitted to ajury, and the defect is not cured by a 
verdict. 

4 jury, after having rendered their verdict on Saturday and been discharged, 
cannot be recalled on the ensuing Wednesday for the purpose of putting 
their verdict in form, and apportioning the damages in each of the two cases 
which had been by consent submitted to them. 


Appeal from late Superior Court of the Territory of Florida for 
Leon county. 

Debt on an Attachment Bond.—Pleas, non dammificatus and nil 
debit, filed on the 13th December, 1841.—On the 15th February, 
1842, a Judgment, by default, for want of a plea, was entered against 
appellants. Afterwards, however, on the day of 1842, 
appellees filed their replication to plea nom. dam. and demurred to 
second plea. No rejoinder to the replication was filed. 

There being another case between the parties, in all respects 
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similar to this, on the 1st March, 1845, the two cases, by consent of 
parties, were submitted together to a jury, who returned a verdict in 
the following words :—-“ We, the jury, find for the plaintiff, and as- 
sess the damages at fifteen hundred dollars, which includes both 
cases.” 

On the 5th of March, 1845, on motion of appellees, the jury who 
had been empannelled in the case, was recalled into Court for the 
purpose of apportioning the damages returned by them in their ver- 
dict, between the two casse—-Whereupon, appellants filed the fol. 
lowing Bill of Exceptions: 

“Ist. The defendants’ counsel asked the Court to instruct the j jury 
that in each case, assessing damages in these cases, they cannot find 
for more than plaintiffs have actually proved was incurred in conse- 
quence of improperly suing out of the attachment ; and that the jury 
cannot consider in their verdict, any damages plaintiffs may have 
sustained by reason of defendant, J. Miller, taking away his ne- 
groes, in violation of his contract with the plaintiffs. 

“2d. That in the absence of any evidence, except levy of the 
marshal, they are not bound to presume that the property attached 
was taken from the possession of plaintiffs or sold ; and that the same 
on the dissolving of the attachment, goes back to them, the jury 
should only find damages merely for the deterioration of the value 
of said property, the loss of the benefit thereof the meantime and the 
damages consequent thereon and their expenses. 

“ 3d. That jury should not assess the damages in each case pro 
rata, according to amount, but upon the evidenée as to each case in- 
dependent of all considerations. 

“These instructions were refused, because the jury were only 
called together to render in form, their verdict found at a former day. 

S. J. DOUGLAS, Judge.” 

The jury therefore assé¢ssed the damages in this case at $1295, 
and judgment entered accordingly. 

On the 7th March, 1845, appellants filed the following Bill of Ex- 
ceptions, which is inserted at large, because of the discrepancy be- 
tween some of the facts as set forth therein and in other parts of 
the record : 

“ Be it remembered, that these two cases were tried together by 
consent ; and the jury, on the Ist March, 1845, in the absence of de- 
fendants’ counsel, absent on leave, rendered a verdict for $1500 
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damages in both cases, without stating in which case, or separating 
the damages in the two cases.—* We, the jury, find for the plaintiffs, 
and assess the damages at fifteen hundred dollars, which includes 
both cases,’ ” 

Defendants’ counsel moved for a. new trial—the verdict was re- 
corded, and the jury discharged, and the Court adjourned to March 
4, 1845. 

March 4: Plaintiffs’ counsel, on the opening of the Court, mov- 
ed the Court, to recall the jury, to amend the verdict, by apportion- 
ing the damages in each case separately ; but the motion was refus- 
ed hy the Court, on account of the absence of defendants’ counsel. 

March 5, 1845, defendants’ council filed their reasons for a new 
trial, as follows: 

Leon Surrriorn Court. 
Joun Mitturr, et al defend’s. 


ats. 
The Hocs, plaintiffs. 

Defendants move for a new trial on the following grounds : 

1. Because in the writ and declaration, the damages claimed are 
but $1,000, whereas the verdict is for $1295 damages. 

2. Because the declaration and assignment of breaches, upon 
which said verdict is rendered, was and is defective, irregular and 
insufficient. 

3. Because the verdict is irregular and illegal, inasmuch as the 
jury in this case, and which tried it and No, 358, between the same 
parties, by consent, at the same time, on the Ist of March, 1845, 
rendered a verdict in open court for $1500 damages in both cases, 
without assessing damages in each case separately, and were on said 
Ist of March, 1845, discharged by the court in said cause, and the 
said verdict duly recorded, and after a motion for a new trial, &c. 
and reasons filed, the jury were against consent of the defendants, 
collected and called together again by the 5th of March, 1845, on 
motion of plaintiffs, and by order of the Court, and instructed to 
separate their verdict and find the damages in each case, when they 
found $205 in this case and $1295 in the other, which proceeding 
was irregular and illegal, and said verdict void. 

4. Because the said damages were and are unresonable and ex- 
cessive. 

5. Because the defendant was surprised on the trial, as his coun- 
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sel in the original cases of attachment, and who brought the same, 
Mr. Baltzell, was absent, and his defence was conducted by other 
counsel who were not as well acquainted with the facts of his case 
as Mr. Baltzell. 

6. Because said defendant hath newly discovered evidence, to wit, 
that the plaintiff, after the levy of the Attachment in the original 
case, retained possession of the property levied on, and used the 
same, and with the burned brick, built a house or a part thereof, and 
used or sold the others. 

7. Because the verdict is otherwise against law and evidence. 

THOMAS BALTZELL, 
Defendants’ Attorney. 

Plaintiffs’ counsel moved the Court, that the jury might be col- 
lected and recalled, and instructed by the Court to amend their verdict 
by apportioning the damages separately in each case. Defendants’ 
counsel objected thereto, and the Court overruled the objection, and 
the jury were recalled and so directed, and thereupon retired, divided 
the damages, and apportioned the damages in one case at $1295, 
and in the other at $205. The defendant excepted to the said decision 
and proceedings in both cases, and this Bill of Exceptions is there- 
fore signed and sealed, and ordered to be made a part of the record 
in both cases. 

S. J. DOUGLAS, Judge, [szat.] 

Appellants assigned the following for errors : 

1. The Court below erred in rendering judgment against defend. 
ants, as for want of a plea, on the 15th February, 1842, when, as 
the record shows, there were on file two pleas, one of non damnifi- 
catus, and the Jother of nil debit. 

2. The Court erred in permitting plaintiff to reply to defendants’ 
plea of non damnificatus and to demur to his plea of nil debit, at the 
Fall Term, 1842, while the aforesaid judgment which the court had 
rendered against defendants, at the same term, remained in full 
force, and unreversed or set aside. 

3. The Court erred in having the jury sworn, when there was no 
issue to try—the defendants not having rejoined to the plaintiffs’ rep- 
lication to his plea of non damnificatus. 

4. The Court erred in rendering final judgment against defend- 
ants while plaintiffs’ demurrer to defendants’ plea of nil debit re- 
mained open and undisposed of. 
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5. The court erred in rendering judgment upon the verdict of the 
jury—it appearing from the record that they were sworn to try but 
one issue, and it not appearing whether that issue was in this case, 
or in the other submitted to them at the same time. 

6. The court erred in rendering final judgment in this case at a 
time when there was a motion for a new trial and in arrest of judg- 
ment still open and undisposed of. 

7. The Court erred in recalling the persons who had composed 
the jury after they had rendered their verdict and been discharged 
days, against the consent of defendants, and then requiring 
them to change the verdict they had rendered while acting as a jury. 

8. The Court erred in refusing the instructions to the jury prayed 
for by defendants. f 

9. The Court erred in rendering judgment for a greater amount 
of damages than that claimed in the writ and declaration, to wit : 
the sum of $1295, when the writ and declaration claim only one 
thousand. , 


Long & Walker, for Appellants. 
L. A. Thompson and T. H. Hagner, for Appellee. 


Hawkins, Justice : 





The record in this case ,certainly presents a series of anomalies, 
and the questions for the consideration of the Court are embraced in 
the enquiries, how far consent of parties can remedy error; what 
defects in pleading are cured by verdict, and whether the verdict and 
judgment of the Court below have been rendered in compliance 
with the well settled rules of law. Although a Court of error will 
go far to sustain a judgment of a Court which tried the cause, when 
upon a view of the whole case it comes to the conclusion that ‘sub- 
stantial justice has been done between the parties ; yet still, there 
are certain fundamental rules governing legal proceedings, which 
cannot be departed from, without producing great confusion and evil 
results. There can be no doubt but that the Court below erred, as 
alleged in the assignment of errors, in pronouncing a judgment by 
default, whilst the record shows that pleas were in and filed by the 
defendant. 

The record states that no plea was filed by defendant, upon which 
the judgment by default was entered. As a general rule, the record 
is to be taken as true, and nothing is be averred against the allega. 
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tions contained in it, but we must examine the whole record ; anid it 
would be carrying the above axioms to an absurd extent, if after its 
inspection, we should say, the judgment by default was correctly 
rendered, because the record said there were no pleas filed, when in 
fact two pleas stand in bold relief, and undisposed of. It would seem 
far more consonant with reason to conclude, that they were over- 
looked, and the judgment pronounced through inadvertance, than to 
take for granted, even a record averment so utterly at variance with 
the strongest evidence of our perceptions. 

There is nothing in the record to show, that a motion was made 
by the defendant in the Court below, to set aside the judgment by 
default thus irregularly granted, as might have been done ; nor does 
it appear that the plaintiffs availed themselves of any legal rights 
growing out of it; so that it is to be inferred from the further pro- 
ceeding of the cause, that this judgment was waived by both par- 
ties, perhaps considered as struck out and a nullity—by the defend. 
ants, by not moving as above—by the plaintiffs, by pleading in dis- 
regard of it. Without moving to have the judgment set aside, the 
latter reply to the plea of non damnificatus filed by defendants and 
demur to that of nil debit. 'The defendants do not rejoin to the repli- 
cation, nor join in the demurrer; but “by consent of parties it is 
agreed that the two cases shall be submitted to the same jury.” 
The cases referred to are the one at bar and another between the 
same parties, as shown by the record. 

The consent alluded to, seems not to have extended further than 
that the same jury were to bring in separate verdicts in each case, 
and not as contended for'’by counsel, that the cases should be con- 
solidated, and one verdict be rendered for the two cases. 

The Court can only be guided by the record as to the version to 
be given to this submission, and as there is nothing contained in it 
that conveys the idea of consolidation, we must take the words as 
we find them. Ifthe consent went to the extent contended by the 
counsel for appellee, a different decisiom: &s to the verdict first ren- 
dered, might be arrived at, as consents may take away error; and 
guided by this rule, the court is constrained to overlook the irregu- 
larity of the judgment by default. 

With the views of the submission, as above expressed, the Court 
is of opinion, that separate and independent verdicts should have 
been rendered in each case. Here the Court might rest and re- 
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mand the case to the Court below for correction of its proceedings, 
but it may not be inappropriate to discuss some other points raised 
in the cause. 

It is contended by the appellee that the record shows that there 
were issues before the jury and issues joined ; but we can discern 
nothing showing such to be the fact, further than that after the sub- 
mission of the case, certain persons were elected, tried and sworn 
to speak the truth upon the issues joined. 

The pleadings certainly exhibit no issue either of fact or of 
law. “ As the object of all pleading or judicial allegation (says Mr. 
Stephens,) is to ascertain the subject for decision, &c. the main 
object of that system of pleading established in the Common Law of 
England, is to ascertain it by the production of an issue.” 

The counsel for appellee -insists that by the statute of jeofails of 
our State, the error, if any existed, is cured by the verdict; but 
that does not apply where there has been no issue or non-joinder. 
An immaterial issue is not aided at Common Law, or by statute. 
(Buller’s Ni. Pr. 321—2d Saunders, 319. In such cases Courts 
will grant a repleader)—and Green J. in the case of Truss vs. Old, 
6 Ran. 560, remarks, “that the statute of jeofails gives the effect of 
curing errors, only where a verdict is given without exception.” 

Although the record states the jury were sworn to try the issues 
joined, that cannot remove the irregularity of the verdict, or prove 
that issues really existed. 

In Sydner against Burke and wife, 4 Ran. 161, we see that the 
act of jeofails will not sustain a verdict and judgment in a case in 
which the record states that the jury were sworn to try the issue 
joined, but does not show that any plea was filed by defendant, upon 
which issue could have been joined. 

The case of Stevens vs. Thornton’s adm’rs. 1 Wash. R. 156, is 
in point. In that case there was an entry uponthe record after the 
replication, concluding with a verification, to which there was no 
rejoinder, that “ isswe was thereupon joined between the parties.” 
The entry was deemed not sufficient, because in fact, there appeared 
no issue. 

With these views, and there having been no issue properly made, 
up for submission to the jury, we think the error well assigned by 
appellant. 

It appears that there were motions for a new trial and in arrest 

4 


| 
| 
: 
) 
: 
: 
' 








196 SUPREME COURT. 
Miller and Croom vs. F. Hoc. 








of judgment, and these remained, so far as appears by the record, 
undisposed of. A presumption may arise, that these motions were 
refused, but it will not be necessary to advert further to the assign- 
ment of errors in relation to them, inasmuch as the first verdict has 
been declared irregular. And so in relation to the second verdict, 
for there appears to have been two verdicts in one cause, the Court 
feels no hesitation in declaring that it should be set aside. It seems 
that after the rendition of the first verdict, on Saturday, and their 
discharge, the jury were recalled by the Court on the ensuing Wed- 
nesday, fer the purpose of apportioning the damages by them re- 
turned in their verdict. After their discharge, the Court below 
erred in again assembling them to put their verdict in form, as this 
should have been done before their discharge, and a venire de novo 
should have been the proper order.—After a jury have returned 
their verdict, have been discharged and separated, they cannot be 
recalled to alter or amend it. Sergeant against the State, 11 Ohio 
R. 472. 

The cases cited by appellee do not refer to casés where the jury 
had been discharged. The strongest one, that of Winslow against 
Draper, 8 Pick. 170, was this. The jury had retired to consult on 
their verdict on Saturday afternoon, and had permission from the 
Court to separate as soon as they had made up their verdict. On 
the following Monday morning, they rendered in an imperfect ver- 
dict, which the Court made them correct, as they founda substan- 
tial verdict on the merits, and it was then put in proper form. 

It would be superfluous to dilate upon the instructions as prayed 
for by the defendants, in the Court below, though it is very clear that 
the Court should have instructed the jury, that they were not to 
assess the damages in each case pro rata, according to amount, but 
as to the evidence in each case independent of the other. 

As contended for by the appellee, the Court is not to be under- 
stood as dissenting from the doctrine, that a Court will not examine 
the propriety of amendments of the Court below, when these amend- 
ments are within the power of the Court, given it either by Com- 
mon Law or statute, amendments generally being matter of discre- 
tion for the Court. In this case, the error seems to have been the 
not making suitable amendments. But the Court of errors should 
certainly have all the proceedings of the subordinate Court before 
it, so that from a view of the pleadings, the process, continuances, 
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the finding of a jury upon a proper issue and the judgment—(for 
without them a Court would be groping in the dark and find great 
difficulty)—they might come to a decision. 

With these views, we think the judgment of the Court below must 
be reversed; which is accordingly ordered, and that this cause be 
remanded to Leon Circuit Court for further proceedings to be had 
therein, in accordance with the views contained in this opinion. 


Joun Mitier and Bryan Croom, Appellants, vs. Frepertck Hoc, 
Survivor, &c. 


Hawkins, Justice : 

This case must be governed by the decision of the Court in the 
preceding case, as the same points are involved in it; the pleadings 
seem substantially the same, and the record shows the same errors 
committed inthis case as inthe one just decided. 

It is therefore ordered, adjudged, and decreed, that the judgment 
be reversed, and that this cause be remanded to the Court below for 
further proceedings, in accordance with the views contained in the 
opinion in the other case between the same parties. 





Ext Horn anp Jeremian Savent, Execurors or Joas Horn. 
vs. Davin GaRTMAN. 
A petition for a re-hearing must be filed during the Term at which the case 
was decided. 

This cause was argued and decided at the last Term of this Court, 
but was again brought before the Court at its present Term bya 
petition for a re-hearing, filed on the 18th Feb. 1846, after the ad- 
journment of the Court, but within fifteen days after the decision of 
the case was pronounced. 
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Macrae, Justice : 

This is a petition for a re-hearing of this cause, which has been 
filed since the last term of this Court, and the question arises whether 
this application can be entertained in view of the 24th Rule of this 
Court, which provides that “ re-hearings must be applied for by peti- 
tion in writing within fifleen days after the judgment or decree,” 
and that “the Court will consider the petition without argument,” 
&c. This rule is analagous to that which regulates motions for 
new trials which requires that every such motion shall be made 
within the Term at which the cause has been tried, in which such 
motion is proposed to be made. In the opinion of this Court, the 
24th Rule clearly contemplates the filing of a petition for a re-hear- 
ing before the expiration of the term at which the decision of the 
case is had. This is the general rule in all cases of motions to be 
made before a Court in reference to a case depending before it.— 
After the term, as a general rule, the Court cannot exercise power 
or control over a cause which has been determined, further than to 
perfect and carry out its judgment by orders correcting errors appa- 
rent in the proceedings, or similar errors. 

{t is therefore considered and ordered that this case be stricken 
from the docket. 





Tuerormuvs Beatry vs. Tuomas Ross. 

After entering his appearance and a judgment by default for want of a pleat has 
been’ entered against hiin, it is too late for an alien defendant to avail him- 
self ot the privilege, allowed by act of Congress, of removing his cause from 
a State Court to the Courts of the United States. 

The Judges of the Superior Courts of the late Tetritory of Florida, under 
the clause of the Constitution of the State “* continuing all officers until su- 
perceded under the Constitution,” took possession, after our admission as a 
State, of the records and papers, and exercise jurisdiction over suits pend- 
ing and instituted in those Courts as State Judges. “The State Judges elect- 
ed afterwards under the Constitution, succeeded them and became possessed 
of the records and suits, and being so possessed, it was not only competent 
for them, but it was their duty to adjudicate them. 
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In all cases of concurrent jurisdiction, the Court which first has possession of 
the subject must decide it. 

There being no provision in the act of Congress for the transfer of cases from 
the Superior Courts of the Territory to the Courts of the United States, no 
such transfer could be made. _ 

The Superior Courts of the late Territory were not United States Courts as 
defined in the constitution of the United States; and the Districts Courts 
of the United States were not their successor. 

That clause of the act of the Legislature which provides that causes pending 
in the Superior Courts of the Territory, shall be transferred to the Circuit 
Courts of the proper county, except cases cognizable by the Federal Courts 
which may be organized in this State, which cases shall be transferred to 
such courts, is ambiguous, and the design of the Legislature was probably 
directed to cases of exclusive jurisdiction in the United States Courts. 


Appeal from Jefferson Superior Court, at its Fall Term, 1845, his 
Honor Judge Douglas presiding, who was thereby disqualified from 
sitting in the case in this Court. 

This was an action of assumpsit commenced in the late Superior 
court for the Territory of Florida, for Jefferson county. The decla- 
ration was filed onthe 4th February, 1845, and on the 30th of fol- 
lowing October, plaintiff filed in the office of the Clerk of the Cir- 
cuit court, for Jefferson county, to which court the case had been 
transferred after Florida became a State, an affidavit of default for 
want of a plea. 

At the Fall Term of the Circuit Court in November, 1845, appel- 
lant filed his petition to remove the case to the Circuit Court of the 
United States, on the ground, that he was an alien, and that it had 
been improperly transferred to, and placed on the docket of this 
Court. The Court refused to grant the petition, and judgment by 
default was entered against him. 

To this decision of the Court, appellant excepted and filed his Bill 
of Exceptions as follows : , 

Be it remembered, that on the first calling of the docket in this 
Court, November 3, 1845, defendant, by his attorney, moved the 
Court to remand and remove said cause to the Circuit Court of the 
United States for Florida, on the ground that the defendant was an 
alien, and that the cause had been improperly transferred to, and 
placed on the docket of this Court, and asked leave until next day 
to file his petition, which motion to file his petition was allowed.— 
And thereupon, November 4th, 1845, said defendant filed his said 
petition in the words following, to wit : 
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Mipptg Circuit, Jefferson Circuit Court, 
November Term, 1845. 


Theophilus Beatty, deft. 
ats. In assumpsit, on promises by note, &c. 
Thomas Ross, pl’ff. 


And now on the 3d day of November, 1845, on the first calling 
of said case on the docket of said Court, comes the said Theophilus, 
defendant, and says he shows to said Court, that said Court should 
hot proceed to render judgment in said case, or further entertain or 
hold cognizance or jurisdiction thereof, but should order and direct 
said case to be removed to the Circuit Court of the United States 
having jurisdiction thereof, because he the said defendant, says said 
suit was commenced on the 4th of February, 1845, by summons issu- 
ed out of the Clerk’s office of the Superior Court of the Middle Dis- 
trict of the Territory of Florida, in and for said county of Jefferson, 
returnable to and before said Superior court, on the third Monday in 
April, 1845; that said plaintiff filed his declaration in said cause in 
said Superior court of the 4th of February, 1845, and said defend- 
ant caused his appearance to be entered in said cause at the same 
April Term, 1845, of said Superior court (which, while Florida was 
such Territory, had jurisdiction as a Circuit Court of the United 
States) and thereupon said cause was continued. And the defend- 
ant says, that when said writ was issued as aforesaid, and ever since. 
this defendant was and has been, and now is an alien, born out of 
the United States of America, to wit, in Ireland, and a subject of 
the crown of Great Britain and Ireland, and that he hath never been 
naturalized, or admitted, or become a citizen of the United States of 
America, and that the matters in dispute in said case, exceed in 
value, five hundred dollars, exclusive of costs. And this defendant 
further avers, said Thomas Ross, plaintiff, was and is a citizen of the 
United States, and a citizen of the State of Florida, residing therein. 

And this defendant avers, that the affidavit made in said cause by 
plaintiff's attorney, on the first day of the present term of this Court, 
and the docketing said cause in this court, doth not entitle said plain- 
tiff to judgment in said cause by default, for want of a plea in this 
court, because, that defendant says no order of said Superior court 
of said Territory, has ever been legally made or entered in said 
cause, remanding or transferring said cause into this court, so as to 
give this Court cognizance or jurisdiction thereof, and the defendant 
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was not and is not bound to plead in said cause in this court, and is 
not in default on account thereof, and this the said defendant is ready 
to verify: Wherefore, this defendant petitions and prays for the 
order of this court to remand and remove said cause to the said Cir- 
cuit court of the United States having jurisdiction thereof. 

T. BEATTY. 


Sworn to and subscribed, Nov. 5th, 1845. 
C. G. Fire, Cl’k. 


And defendant also filed a newspaper, called the “ Florida Star,” 
a newspaper published at Tallahagsee, Florida, 2d September, 1845, 
containing a notice published by order of the Hon. Samuel J. Doug- 
las, Judge of the Superior court of the Middle District of Florida, 
admitted by the parties to have been published, which printed order 
is in the following words, viz: 

“ Cuambers, Middle Disirict, Florida. 

‘“‘ Whereas it is made known to me, that a Judge has been elected 
tor the Middle District of Florida,—It is therefore ordered, that the 
Clerks of the Superior Courts of said District, deliver over to those 
properly authorised to receive them, all papers appertaining to suits 
now pending in courts in which the State tribunals have exclusive 
jurisdiction ; also, all such (at the option of the plaintiff) as they may 
have concurrent jurisdiction with the Federal Courts, and retain in 
their Office all papers in those suits in which the Federal Courts 
have exclusive jurisdiction. 


“SAMUEL JAMES DOUGLAS, 
“ Judge U. S. District, Middle Florida. 


‘¢ A true copy from the minutes, 
Py 


“R. T. Brrcenett, Cl’k, 
“ By John B. Keen, p. c. 
“ Tallahassee, Sept’r. 2d, 1845.” 


And thereupon said petition and motion were heard and argued, 
and said defendant offered in open court to give sufficient security for 
his entering in such Circuit Court on the first day of its session, 
copies of the process against him, and the other requirments of the 
law in such case made and provided. And said defendant also 
offered to show that said Judge of said Superior court, though duly 
commissioned by the President of the United States and acting as 
Judge of the Superior court of the Territory at the time of the ad. 
mission of the Territory as a State, had never taken the oath pre- 
scribed by the 11th section of the 6th article of the constitution of 
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the State of Florida, which was admitted by the plaintiff’s counsel. 
It was admitted by the defendant’s counsel, that defendant had pre- 
viously to the institution of said suit, made application to be admitted 
a citizen of the United States, but that the time had not elapsed since 
said application to allow his admission under the act of Congress. 
After argument, the court refused the prayer of the petition, and de- 
fendant not filing any plea, judgment by default is ordered and ren- 
dered ; and said defendant praying this Bill of Exceptions to said 
_@ecision, the same is signed, sealed, and ordered to be filed as a part 
of the record in said case. 
November 5th 1845. 
THOMAS DOUGLAS, Judge, &c. &c. [szat.] 


Appellant assigned the following errors : 

1. The Court erred in overruling the objections touching juris- 
diction, and in refusing the prayer of the petition to remove the 
cause into the Circuit Court of the United States. 

2. The Court erred in giving judgment for the plaintiff below. 


Carmack and A. E. Maxwell, for appellant. 


Ist. The Court had no authority to exercise jurisdiction in this 
case. Nocause from the docket of the Territorial Court, which 
was an United States Court, could get into a State Court without 
some enactment authorising the transfer. Either Congress, or the 
the State constitution, or the State Legislature, or whichever of them 
had power, must have directed such transfer. Congress did not pro- 
vide for it, nor did the constitution pretend to doso. The State 
Legislature did pass a law on the subject, but that law did not autho- 
rise the appearance of cases of this sort in the State Court. The 5th 
and 8th sections of the “ act to organize the Circuit Courts” of the 
State, are as follows, viz :—‘§ 8th. That all cases in equity and at 
common Jaw, and civil and criminal, and all motions and proceed. 
ings pending in the several Superior courts of the Territory, or 
County Courts of the Territory, shall be transferred to the proper 
Circuit Courts to be held for the county, except all cases cognizable 
by the Federal Courts, which may be organized in this State,” &c. 

§ 5. Same in substance as above, down to word “ except.” —[ See 
Acts, 1st Session, 1845, p. 9.] 

From this it will be seen that cases “cognizable in the Federal 
Courts,” are not to be transferred. This case, Beatty being an alien, 
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is so cognizable. As this is the only pretence of authority for its 
transfer, and, as this expressly excepts from transfer cases like this, 
how is its appearance in the State Court to be accounted for or justi- 
ed? There must be some power shown competent to take the case 
from the old Superior Court into the Circuit courts of the State.— 
,Cases cannot go from one Court to another without law. Where is 
that law in this case ?—[See 4, Howard, 589, Hunt vs. Palao.] 

The decision in Stewart vs. Preston, decided at the last term, is 
not in conflict with the position here contended for. It merely holds 
that the State was competent to make the transfer. Without deny- 
ing that, we contend that the State has not made the transfer, nor in 
anywise authorised it. 

2d. But even if the case was properly transferred, and the Court 
had jurisdiction, it erred in refusing its removal to the Federal court. 
When it was brought, there was no Court to which it could be re- 
moved. The Territorial Court was an United States Court.— 
When Florida became a State, and the Territorial Court was super- 
seded by the State Court, the case put on a new phase. The cause 
being transferred to the State Court, was, for the first time in a posi- 
tion which would entitle defendant, being an alien, to the privilege 
he claims under the 12th section of the judiciary act of 1789. 

It is true this case was not “commenced in a State Court;” but 
this surely can form no objection to the removal. When it was be- 
gun it was in a United States court. There was then no ground or 
reason for removal. But when it got into the State Court, the rea- 
son of the law of the 12th section came into play, and it is to the 
reason of the law we must look in all cases. Here so soon as that 
reason applied, the petition for removal was made, and then it was 
that his right “commenced.” To follow the strict letter of the law 
in this case, would be to contradict its spirit and reason—it would 
not be simply carrying out the letter, whether the reason sanctioned 
it or was silent ; but it would be doing this in violation of that rea- 
son. The Court will not sanction a construction involving such 
disregard of the plainest as well as most important principles of con- 
struction. 

L. A. Thompson, (with whom was T. H. Hagner,) for appellee. 


This is an appeal from the judgment of the Hon. Thomas Doug- 
las, sitting in the Middle Circuit, at Monticello, in Jefferson county, 
5 
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on the application by appellant for a removal of the cause from the 
Circuit Court of the State, to the District Court of the United States, 
under the provisions of the 12th section of the act of Congress of 
September 24, 1789, 

This section provides “that if a suit be commenced in any State 
Court against an alien, or by a citizen of the State in which the 
suit is brought against a citizen of another State, and the matter in 
dispute exceeds the aforesaid sum or value of five hundred dollars, 
exclusive of costs, to be made to appear to the satisfaction of the 
court, and the defendant shall at the time of éntering his appearance 
in such State Court, file a petition for the removal of the cause for 
trial into the next Circuit Court to be held in the District,” &c. &c. 
“it shall be the duty of the State Court to accept the security and 
proceed no further in the said cause,” &c. 1 Story’s Laws, p. 57, 
58. 

To entitle the defendant to the benefit of this section, the fellow- 
ing must concur :— 

1. The suit must have been commenced in a State Court. 

2. It must be brought against an alien, or by a citizen of the 
State in which the suit is brought against a citizen of another State. 

3. The matter in dispute must be of the value of $500, exclusive 
of costs: and 

4, The application for removal must be made at the time of enter- 
ing his appearance in the State Court. 

This suit was commenced by sums. ad resp. issued from the 
Clerk’s office ef the Superior Court of the Middle District of the 
Territory of Florida, for Jefferson county, on the 4th of February, 
1845, returnable to the next ensuing term of said Superior Court, to 
be held on the 3d Monday of April then next ; which was duly exe- 
cuted by the service of a copy on the defendant below on the 8th 
February, 1845. 

On the 3d March ensuing, the Territory of Florida was, by act of 
Congress admitted as one of the States of the Union. 

On the 3d Monday of April the Court was held, and although the 
record does not, and from the practice of the Courts cannot, state 
the fact of the entering of an appearance by Beatty, yet it may be 
inferred from the fact that no judgment by default was entered at 
the appearance term, to which the Plaintiffs would have been enti- 
tled, if there was no appearance of the defendant at that time.— 
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The petition of defendant for removal, states that the entry of ap- 
pearance at April term, 1845. See § 22, Judiciary act of Florida— 
Duval’s Comp. p. 95. 

On the 30th October, 1845, in accordance with the rule of prac- 
tice then in force, R. Harrison, Esq. one of the attorneys of plain- 
tiff below, makes search in the Clerk’s office for a plea, and find- 
‘ing none, and makes the usual affidavit, claiming judgment for want 
of a plea. 

At November, 1845, being the second term of said Court, and 
while in default according to the rules of practice, because of the 
omission to plead, the defendant below files his petition setting forth 
his alienage, &c. and prays removal of the case to the District court 
of the United States for the District of Florida. 

The first position we assume is— 

1. That the present is an omitted case in the laws of Congress.— 
The provisions of the 12th section of the act of 1789, is for cases 
commenced in State Courts :—This suit was commenced in a Terri- 
torial Court. 

The word “ State,” in the judicial act is to be construed by refer- 
ence to that term as used in the Constitution ; and means not merely 
a distinct political society, according to the definition of writers on 
general law, but a member of the American confederacy. Hep- 
burn vs. Ellzey, 2 Cranch, 445. Corp. N. O. vs. Winter, 1 Whea- 
ton, 91. 

2. But if it shall be contended that before the return day of the 
summons, the Courts of the late Territorial organization became 
State Courts, by force of the 17th article of the Constitution of the 
State, and the act of 1789 then applied; then we shall contend, that 
the application for removal should have been made at April term, 
1845, and came too late at the November term succeeding, and 
when the defendant was in default for want of a plea. 

The words of the act of 1789, “at the time of entering his ap- 
pearance,” must be construed to mean the time when, by the rules 
of practice of the Court, the defendant ought to make his appear- 
ance. 

In Gibson vs. Johnson, in the third Judicial Circuit of the U. S. 
before Judge Washington, where, after passing two terms in the 
State Court, the petition to remove was granted nune pro tunc by the 
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State Court, the Circuit Court determined that the agreement of the 
State Court to consider the petition as filed of a preceding term, 
when the appearance was entered nunc pro tunc, could not give the 
Circuit Court jurisdiction, when it was apparent that in point of fact, 
it was not filed until a subsequent term. ‘The motion to docket the 
cause was overruled. Peter’s C. C. R. 44. 

3. If the Court should not sustain our first position, the second 
point, that the application for removal came too late, is equally ap- 
plicable. 

BatrTzeELt, Justice : 

The defendant in the Court below applied for permission to take 
his case to the Circuit Court of the United States, having presented 
a@ petition and affidavit stating, that he was then, and at the time of 
issuing the writ, an alien, and that the matter in dispute exceeds in 
value five hundred dollars, exclusive of costs. ‘There had been prior 
to this, a judgment by default for want of a plea required to be filed 

days before the second term, and the defendant at the first 
term had entered his appearance to the action. Under such circum- 
stances, it is quite clear that he was not entitled to his motion under 
the act of Congress of 1789, allowing to aliens the privilege of re- 
moving cases instituted against them in the State Courts to the Courts 
of the United States. 

The main reliance of defendant here, is placed upon the assump- 
tion, that the suit was instituted in the Superior Court of the late 
Territory, which was established by Congress, and at the change of 
government it belonged to the District court of the United States 
as its rightful successor. If this be true, it should not have been on 
the docket of the State Court, and defendant was entitled to his mo- 
tion. The first question for our consideration is, has the Court of 
the United States, organized for this State, the right to the papers of 
the late Superior Courts, and to try suits commenced and pending 
before them. 

We have felt that the subject should be approached with a due 
sense of its importance to the individual whose rights are at stake 
ds wellas a proper regard to the rights of a co-ordinate branch of 
the government, not forgetting what is due to our own position as 
officers of a State of the Union. 

This Court and the Circuit Courts of the State, have alike, with- 
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out hesitancy, ordered the transfer of all cases where the courts of. 
the United States have exclusive jurisdiction. But the difficulty lies 
with cases where it is concurrent, where each court has the right 
to try and adjudicate the matter in controversy. The Judges of the 
Superior courts of the Territory under that clause of the State con- 
stitution continuing “ all officers until superceded under the constitu- 
tion,” took possession of the records and papers after our admission, 
and exercised jurisdiction over suits pending and instituted in those 
courts. This they did as State Judges for several months after our 
admission, and in the very case under consideration. They adminis- 
tered the local laws of the State, deciding suits between citizen and 
citizen, and trying indictments for assaults and offences of like char- 
acter. The State Judges succeeded them in the different counties, 
and thus became possessed of the records and suits. Being so pos- 
sessed, it was in the opinion of the court, not only compe- 
tent for them to adjudicate the cases presented for trial, but it was 
their bounden duty to do so. It was clearly not a matter of option 
with the judge to transfer the case to another tribunal, but it was the 
right of the party to have his case tried, and the court could not 
properly refuse it. 

A reference to the well established rules of law in cases of con- 
current jurisdiction, ‘vill show, we think, that we are not mistaken 
in these views. “In all cases of concurrent jurisdiction, the court 
which first has possession of the subject must decide it.” Smith vs. 
Mclvor, 9 Wh. 532. But there is another fact not to be overlooked 
in the consideration of this question; the District Court of the 
United States has only been organized during the present month, so 
that the State Courts, if inclined to transfer, must have waited near- 
ly two years before the removal, whilst the party would have been 
subjected to unusual delay without a satisfactory excuse for it. And 
now, that a court is organized, we da not perceive that the difficulty 
is either lessened or removed. There is no provision in the act of 
Congress for the transfer of cases to it from the Superior Courts, 
and without such provision the jurisdiction does not attach. The 
courts of the United States take by express grant, and “can exercise 
jurisdiction in those cases only, where it is conferred upon them by 
act of Congress.” 1 Wash. C. C. R. 231. 1 Brockenbrough, 203. 

Situated then as these cases now are, the courts of the State alone 
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have the exclusive right to try and decide them, and there is no 
other having a right even concurrent with them. If the defendant 
had been driven to his plea, as was: his only course after his mo. 
tion was overruled, what could he have asserted, how defended him- 
self against the rule well established, that “in a plea to the jurisdic. 
tion, the defendant must show that another court has exclusive juris- 
diction over the cause of action?” Archbold Pl. and Ev. 280. 6 
East, 583. 

Whilst free from doubt as to these views, we are not content to 
rest our decision upon the prior organization of the State Courts, or 
the fact of possession merely, satisfied that the right of the State 
Courts is equal, and by no means subordinate to that of the Federal 
Courts. We attribute no importance to the fact that Congress estab- 
lished the Superior Courts. This did not make them United States 
Courts. Such an idea was long since rejected by the Supreme court 
of the United States, who decided that they were “not constitu- 
tional courts in which the judicial power conferred by the constitu. 
tion on the general government can be deposited—they are incapa- 
ble of receiving it. The jurisdiction with which they are invested 
is not a part of that judicial power whick is defined in the 3d article 
of the constitution, but is conferred by Congress in the execution of 
those general powers which that body possesses over the Territories 
of the United States. In legislating for them, Congress exercises 
the combined powers of the general and of a State government.” — 
Am. Insurance vs. Canter. 1 Peters, 546. 

It will not, we apprehend, be seriously contended, that action by 
the General Government as a State, or whilst in the exercise of State 
powers, can rightly form the basis of a claim against the State, or 
that the’General Government derived higher or larger jurisdiction or 
powers from such possession. According to the theory of all our 
institutions, governments are hut trustees for the people, and we hold 
this to be the true position which the General Government occupied 
during the existence of the Territory, trustees for the people until 
they became competent to take the blessings of self government 
upon themselves. On our admission into the Union the trust expir- 
ed, and each party was remitted to the position which, according to 
the structure of the State and Federal governments, each should re- 
spectively occupy, neither superior, nor having greater claims, 
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except over particular subjects where exclusive right or jurisdiction 
may prevail—both equal in cases of concurrent jurisdiction. 

This declaration of the Supreme Court as to the character of the 
Superior Courts, is fatal to the succession which is claimed for the 
District Court of the United States. Independently of this, it is not 
perceived how a. court of limited jurisdiction as this latter is, “ taking 
only by grant,” having cognizance, not of cases generally, but only 
a few specially circumstanced, amounting to a small portion of the 
cases which an unlimited jurisdiction would embrace, and in refer- 
ence to whose action the fair presumption is not as with regard to a 
court of general jurisdiction that “ a cause is within its jurisdiction, 
unless the contrary appears, and which renders it necessary to set 
forth upon the record, the facts and circumstances which give juris- 
diction.” 1 Cond. Rep. 205, it is not perceived how such a court 
can be the successor of a court, not only of general jurisdiction, but 
of powers beyond those possessed by any other court in the Union, 
either State or Federal, indeed combining the powers of both courts. 
If “succession in a body politic be as defined, an inheritance in a 
body private,” the District Court would seem to be rather the devisee 
than the heir of the inheritance. This latter appellation and that 
of successor would seem to belong rather to the State Courts, 
being courts of general jurisdiction, and going to the different coun- 
ties as the Superior courts did, dispensing justice as they did, and 
succeeding to most, if not all of their cases—“a successor being 
defined to be he that followeth or cometh in another’s place.” 6 
Jacob Law Dict. 134. 

It is further insisted that the act of the State Legislature makes 
provision, that “causes pending in the Superior Courts shall be 
transferred to the Circuit Courts of the proper county, extept cases 
cognizable by the Federal Courts, which may be organized in this 
State, which cases shall be transferred to said courts ; and all writs 
issued by said Superior Courts shall be returned to said Circuit 
courts, to be tried and decided therein and thereby.” The statute 
is rather ambiguous—the design of the Legislature was proba- 
bly directed to cases of exclusive jurisdiction, without noticing the 
distinction between them and such as are concurrent. The juris- 
diction of the Circuit Court, by the constitution of the State, em- 
braces “ all matters, civil and criminal, within the State, not other- 
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wise excepted in the constitution ;” and it may well be doubted 
whether the Legislature can impair or deprive them of it. We are, 
however, clearly of opinion that the fourth clause of the schedule 
and ordinance of the same instrument, is so full and explicit as to 
leave little or no room for legislation on the subject. That 
declares that “all actions at law, or suits in chancery, or any pro- 
ceeding pending, or which may be pending in any court of the Ter- 
ritory of Florida, may be commenced or transferred to such court of 
the State as may have jurisdiction of the subject matter thereof.” — 
Page 24, State constitution. 

We are not insensible of the fact that different sentiments have 
been announced by the Supreme Court of the United States, in the 
case of Palao vs. Hunt, decided at its last term, 1846. Whilst we 
would defer, with great pleasure, on all proper occasions to the great 
learning and general accuracy of that exalted tribunal, we are con- 
strained for the reasons stated above, to express our dissent to their 
opinion in this case, not including the decision on ‘the point present- 
ed, the accuracy of which we pretend not to question. This con- 
trariety has made it necessary to extend our own views further than 
has been our desire or the case itself would warrant. The impor- 
tance of a correct understanding of the true relations between the 
two governments, so connected as it is with the harmony which 
ought to prevail between them, and especially the judicial depart- 
ments, has also induced a more extended discussion of the subject. 

The Chief Justice decided this case in the court below, and his 
decision being sustained by the unanimous opinion of the court, the 
judgment of the court below is confirmed. 


Tueoruitus Beatry vs. Grant Scurry. 


Appeal from Jefferson Circuit Court. The facts of this case are 
similar to those of Beatty vs. Ross, decided at this Term. 


Ba.TzELL, Justice : 

The same questions arise and are presented in this cause as have 
been decided to-day in the case from the same court, between Beat- 
ty and Ross, and for reasons there stated, the judgment is affirmed. 
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Bryan Croom vs. Josern SwANN, ADMINISTRATOR OF JoHN SHaw. 


An agent cannot maintain an action against his principal to recover the 
amount paid by him ona judgment obtained against him fora false warranty 
of a horse, without showing that he was authorised by his principal to 
warrant the soundness of the horse so sold. : 

The record of a judgment, obtained by the purchaser of a horse in an action 
for false warranty against the agent who sold, is not, in an action by the 
agent against the principal to recover the amount paid on such judgment, 
evidence of authority from the principal to the agent to warrant. Evi- 
dence of such authority and of a warranty made in accordance therewith 
should be aliunde such record. 

Receipt by the principal of the proceeds of the sale of a horse, sold by an 
agent, is not evidence of authority to the agent to warrant ; nor is it a rati- 
fication of a warranty, unless there be evidence to show that at the time of 
receiving the proceeds, he knew that a warranty had been given by the 
agent. 

Where an agent to sell a horse makes a false warranty, the principal is liable 
to the purchaser and not {o the agent, unless he can show that a deception 
had been practiced on him by his principal, and that in pursuance of orders 
or instructions, he bona fide made the false representations, and is compel- 
led to pay damages to the purchaser on account thereof. 


Appeal from the late Superior Court of the Territory of Florida, 
for Leon county. 

His Honor, Judge Baltzell, having been counsel for appellant, in 
the Court below, did not sit in this case. 

John Oliver, in his life-time, as agent of appellant, sold to one 
John Shaw ahorse. Shaw afterwards sued appellee as administra- 
tor of Oliver, in an action for a false warranty, and recovered a 
judgment against him. It was to recover from appellant, the owner 
of the horse sold, the amount paid by him, as administrator of Oli- 
ver, on this judgment, that this action was brought. Appellee filed 
his declaration in assumpsit, at the Spring Term, 1842. 

Plea, non-assumpsit. 

At the trial in the court below, appellee offered in evidence the 
depositions of witnesses showing that Oliver was in the employ of 
Croom at the time he sold the horse to Shaw, and that he was au- 
thorised by appellant to sell; that appellant had received from Oli- 
ver the proceeds of the sale ; that appellant had said that he expect- 

6 
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ed that appellee would have to refund to Shaw, but that he was the 
proper person to lose it, if any one did; and that Shaw sold the 
horse to one John Penny, and Penny to one Jesse Byrd. Appellee 
also gave in evidence the letters of administration to him: Also, 
the record of the judgment in the suit by John Shaw against him, 
as administrator of John Oliver, obtained in Gadsden county, and of 
the execution thereon, with the receipt of Shaw for the full amount 
from appellee endorsed. 

Appellant moved the Court to overrule said record as being in- 
competent and inadmissible evidence in this case, and as being inter 
alios ; which motion the Court overruled. 

Appellant offered no evidence, but asked the Court to instruct the 
jury that said record was not sufficient evidence of alleged warranty 
by Oliver, or evidence of any authority by Croom to Oliver to make 
said warranty : 

Also, that the record of the recovery aforesaid, without parol evi- 
dence of said warranty and of such authority to warrant, was not 
sufficient to entitle the plaintiff to recover. 

Also, that there was not evidence for the jury to find a verdict for 
the plaintiff. 

The Court refused the said motions, and instructed the jury :— 

Ist. That said record was not inter alios, and was legal and com- 
petent evidence in this suit. 

2d. That said record, together with the parol evidence of the re- 
ceipt by defendant, from Oliver, of the purchase money, and the 
letters of administration} are sufficient to enable the plaintiff to re- 
cover ; and that it was not necessary, to entitle the plaintiff to re- 
cover, to prove by evidence aliunde the said record that defendant 
anthorised Oliver to warrant the horse to Shaw, or that Oliver did 
warrant him. 

Defendant excepted to the decision and instructions of the Court, 
and tendered his Bill of Exceptions. 

The jury returned a verdict for plaintiff, and defendant appealed. 

Long & Walker, for Appellant : 

The judgment in this case ought to be reversed, because the re- 
cord in the case of Shaw vs. Swann, was improperly admitted in 
evidence before the jury—Croom against whom it was offered, be-. 
ing a stranger to the same. Phil. Ev. 222, 282—3 Johns. Rep. 8. 














JANUARY TERM, 1847. 213 





Croom vs. Shaw’s Administrator. 


4 Day Rep. 481—2 Hen. & Mum. 139—14 John. Rep. 79, 81— 
18 John. Rep. 352. 

There is no proof that Croom authorised Oliver to warrant the 
horse sold to Shaw by the latter, and a principal can only be bound 
by such acts of his agent as are authorised. Newland on Con. 178. 
Nor is there any proof that Croom authorized his agent, Oliver, to 
misrepresent the soundness of the horse, or to commit any other 
fraud. On the contrary, the declaration against Oliver is exclusive- 
ly upon the breach of warrantry. Indeed, it is obvious that Oliver 
cannot be permitted to aver that he committed a fraud by the instruc- 
tions of his principal, for which he has been punished by the person 
upon whom he committed it, and that therefore he must recover 
from his principal the amount of the recovery had against himself ; 
because in law no man can plead his agency in excuse for an act 
of terpitude or criminality. An agent is not bound to obey the un- 
lawful instructions of his principal. Paley on Agen. 89—Camp. 
395. 

If Croom did not warrant the soundness of the horse, (or autho- 
rise his agent to do §0,) and was not acquainted with the alleged 
unsoundness previous to the day of sale—(and there is no evidence 
of either of these facts in the record)—he cannot be liable to any 
one. 2 Kent’s Com. 479. Co. Lit. 102, (a.) 2 Bl. Com. 452. 
2 East Rep. 314. 1 John. Rep. 274. 4 Randall’s Rep. 5. 2 
Dallas Rep. 91. 10 Mass. Rep. 197. 1 Peter’s Rep. 317. 1 
Murph. Rep. 138. 2 Murph. Rep. 245. 4 Hayw. Ten. Rep, 227. 
2 Cain’s Rep. 49. 1 Wend. Rep. 185. 20 John. Rep. 186. 

But, if for the sake of argument, it be admitted, that Oliver did 
warrant the soundness of the horse, and the horse was unsound, still 
when it is seen from the proof, that Oliver stated to the purchaser 
(Shaw,) that he was only acting as the agent of Croom in making 
the sale and warrantry, it cannot be denied that these facts were 
sufficient to exempt the agent, Oliver, from responsibility. In such 
a case Croom, the principal, was only liable. 1 Chitty Pl, 24. 2 
Pr. Wms. 278. 1 East, 507. 2 Kent’s Com, 629, 630. Story’s 
Agency 260. 

Now the question arises, is it competent for Shaw to put this lia- 
bility upon Croom without permitting him to contest it? If Shaw 
may sue Oliver, when he is not liable, and obtain a judgment for 
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breach of warrantry, and then Oliver may offer the record of that 
judgment as conclusive evidence that Croom authorised him to war- 
rant, and was therefore liable over to him, it would be tantamoun 
to rendering a judgment against a man without making him a party 
to the suit. This dilemma seems to arise under this view of the 
subject, viz: If Oliver had authority to warrant, from Croom, then 
he was not liable, and the record offered in evidence proves a false. 
hood, and should not be exhibited against Croom. If, on the con- 
trary, Oliver had no authority from Croom to warrant, (and his lia, 
bility depended upon this fact,) then it is at once absurd and unjust 
to say that he can extract from Croom the consequences of his own 
wilful and unauthorised act. 

Finally, but supposing the horse to have been falsely warranted by 
Oliver, with or without authority from Croom, did Shaw pursue such 
a course as to entitle him to sue and recover for the same? We 
think the proof answers this question in the negative. In such a 
case the purchaser, so soon as he ascertains the unsoundness of the 
property, ought to return the same to the vendor, and propose to 
rescind the contract, er he will be presumed to acquiesce in the 
quality of the goods. 2 Kent’s Com. 480. 1 Campl. N. P. Rep. 
190. 

If therefore, on any of these grounds the recovery by Shaw was 
erroneous, against Oliver, what better reason can be offered why the 
record of that wrongful recovery shall not be used in evidence to 
snstain the present suit? Can one gross error constitute any very 
conclusive reason for committing another? Surely not. 

Carmack & Baker, for Appellee : 

HawkE1ns, Justice : 

This was an action of assumpsit brought to recover the amount of 
a judgment recovered against Swann by John Shaw, in an action of 
false warranty on a horse sold by John Oliver, in his life time to 
Shaw, said horse having been sold by Oliver as the agent of Croom, 
the appellant. 

It would appear by the record that Croom authorised Oliver to 
sell the horse, but there is no testimony to show that he authorised 
Oliver'to warrant him as to soundness. The price of the horse was 
one hundred and fifty dollars, and Robert L. Harrison, one of the 
witnesses, testifies that he heard Croom say, that he had received 
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full compensation from Oliver, for the proceeds of sale of the horse, 
though he does not recollect that Croom stated the amount, 

Shaw, it would seem by the testimony, was aware that Oliver sold 
the horse only as agent of Croom—that Shaw kept the horse for a 
time, and then sold him to Penny, who sold him to another person. 

Shaw subsequently instituted suit against Swann, the administra- 
tor of Oliver, the present plaintiff, declaring in assumpsit on a war- 
ranty of the soundness of the horse, and obtained a judgment and a 
verdict for $152 10 damages, and his costs. ‘The suit from which 
the present appeal is taken, was brought to recover said damages 
and costs, and on the trial in Leon Superior court, the record of the 
judgment &c. of the original suit of Shaw vs. Swann, adm’r. was of. 
fered in evidence by the plaintiff, the appellee—objected to by Croom, 
and the objection overruled by the court. The defendant (Croom) 
in the court below, offered no evidence, but moved the Court to in- 
struct the jury that said record was not sufficient or legal evidence 
of any authority by Croom to Oliver to make the warranty ; that 
the record of the recovery aforesaid, without parol evidence of said 
warranty, and of such authority to warrant was not sufficient to enti- 
tle the plaintiff to recover. 

That there was not evidence for the jury to find a verdict for the 
plaintiff. The court below instructed the jury that the record was 
not inter alios, and was legal and competent evidence in the suit. 

2d. That the record, together with the parol evidence of the re- 
ceipt of the purchase money, and the letters of administration, were 
sufficient to enable plaintiffto recover, and that it was not necessary 
to entitle the plaintiff to recover, to prove by evidence aliunde the 
said record, that the defendant authorised Oliver to warrant the 
horse to Shaw, or that Oliver did warrant him. 

To these instructions, the defendant excepted, and a bill of excep- 
tions framed thereupon. Verdict for the plaintiff Swann, and judg- 
ment, from which appeal was taken to this Court. 

The propriety of the decision of the court below, rests mainly on 
the question whether the record of the judgment recovered by Shaw 
against Swann, the appellee, was properly admitted in evidence 
against Croom, the appellant. 

As contended for by the appellee, the record indubitably proves 
the amount which the administrator of Oliver had paid to Shaw ; but 
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this is not enough to justify a judgment against Croom. If Croom 
had been a party or privy to the record or suit pending between 
Shaw and Swann, then it would have been available to the extent 
of the facts contained in it ; but there was no privity. The suit wags 
brought by Shaw against Swann, who declined to shield himself by 
the dgency of his intestate, as he could and should have done, had 
Oliver acted in compliance with the orders or instructions of Croom. 

Oliver in this case seems to haye acted as the special agent of 
Croom, and not asa general agent. He had, as would appear by 
the evidence, a power to sell, but there is nothing to show that he 
had authority to warrant. 

Mr. Chitty says, “the general rule is, that a person who has con- 
tracted in the capacity of an agent, and that fact is known at the 
time to the person with whom he contracts, such agent is not liable 
to an action for the non-performance of the contract, even for a de- 
ceitful warranty.” 1 Chitty on Pl. 38, 7 Am. Ed. 

And where a person undertakes to do an act as the agent of 
another, if he dees not possess authority from the principal therefor, 
or if he exceeds the authority delegated to him, he will be responsi- 
ble therefor to the person with whom he is dealing, for or on ac- 
count of his principal. Story on Agency, 264. 

It is contended for by the appellee, that though there may be no 
evidence, that Croom authorised Oliver to warrant the horse as to 
soundness, yet that Croom’s acceptance of the proceeds of the sale 
of the horse, and his remark “that he was the proper person to lose 
it ;” that is, the price of the horse, amounted to an adoption of the 
act of his agent, even if he exceeded his authority, and acted with- 
‘out or against the orders of Croom. 

There is no doubt, that an express ratification is not necessary to 
charge the principal, and a subsequent assent may be inferred from 
circumstances, which the law considers equal to express ratification. 
Livermore on Agency, 44. 2 Mass. 186. So where a principal 
enjoys the fruits and benefits of the act of his agent, he shall not be 
allowed to say afterwards the act was illegal. 3 Mis. 496. Bell 
vs. Cunningham, 3 Peters’ 81. 

But there is no evidence to show that Croom was aware, that his 
agent had made any warranty as to the soundness of the horse when 
he accepted the proceeds of the sale, and in the absence of this tes- 
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timony, his receipt of the money only extends to a ratification of the 
sale of the horse, whilst the remark before set forth would seem only 
to convey the idea of an admission of moral obligation in ignorance 
of his legal rights, and upon which no action could rest, unless there 
had been a previous legal liability. 

But admitting the argument of the counsel for appellee, that 
Croom had rendered himself liable by the assumption or ratification 
of the act of his agent, to whom is he responsible? Clearly to 
Shaw, and not to his agent, unless that agent could show, that a de. 
ception had been practiced upon him by his principal; and that in 
pursuance of orders or instructions, he bona fide makes false repre. 
sentations as to the goods of his principal, and is compelled to pay 
damages to a purchaser on account thereof. Story on Agency, 339. 
In such a case Croom would have been directly amenable to Swann, 
but no such case is shown. 

If Shaw had acquired a right of action against Croom, the latter 
had the privilege of asserting and maintaining his legal rights in an 
action against himself, but not through his agent; and he is not to 
be reached in this indirect, circuitous and sinuous manner. “No 
one in general,” say, Mr. Starkie, “can be bound bya verdict or 
judgment, unless he be a party to the suit, or be in privity with the 
party, or posses the power of making himself a party.” He has no 
power of cross examining witnesses, of adducing evidence in fur- 
therance of his rights, &c. 1 Starkie on Ev. 191. 

No one can be affected, still less concluded by any sentence, de- 
cree or judgment in any suit or legal proceeding, to which he was 
not actually or in consideration of law, a privy. Ib. 181, 1300; 
and besides, he loses the benefit of appeal. 

The reason of these rules are founded in justice and morality ; for 
besides these, reflection must at once suggest the extreme danger at 
all times of fraud and collusion between the agent and purchaser.— 
Every consideration of propriety, public policy and sheer justice, 
forbid the idea, that Croom is to be estopped by the record intro- 
duced in the court below, and denied the privilege of making de- 
fence of his legal rights. 

If otherwise, the grossest injustice might arise. For instance, 
the record in this case shows that the horse was resold by Shaw. 
Where are the proceeds of this sale? If an action had been main- 
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tained successfully against Croom by Shaw for damages, the former 
would have been entitled to an allowance or discount for such pro- 
ceeds, as the verdict would have been for the difference between a 
sound and an unsound horse. 

With these views, we are of opinion that the record in the case 
of Shaw vs. Swann was inadmissible as evidence further than as 
already stated, that there should have been evidence aliunde the 
record to show that Oliver was authorised by Croom to warrant the 
horse, and that he did warrant him in accordance with such instruc- 
tions. If he, Oliver, warranted the horse bona fide, and fraud had 
been practiced upon him by Croom, he could look to Croom for re- 
dress. That Shaw having purchased of Oliver with a full knowl- 
edge of his agency, he should have proceeded against Croom direct- 
ly, and not against Oliver’s administrator. 

We think the court below erred in not giving the instruction pray- 
ed for by defendant in the court below, and also, erred in giving the 
instructions it did on the trial of the case. 

It is therefore ordered, adjudged and decreed, that the judgment of 
the Court below be reversed, and that a venire de novo be awarded. 

Per Curiam. 
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James T. Arcuer, Assicnre in Bankruptcy or Wituam H. 
Francis, a Bankrupt, vs. Tuo’s Brown, Wiii1am H. Brocs- 
ENBROUGH, IN RIGHT OF HIs WIFE Eien A. BrocKENBROUGH, 
ADMINISTRATORS, &c. or SamueL H. Duval, DECEASED. 


Nil debet as well as not guilty, may be pleaded to an action suggesting a devas- 
tavit against an Executor. 

By the 8th section of the act of Congress to establish a uniform system of 
Bankruptcy throughout the United States, the assignee in Bankruptcy can- 
not maintain an action, unless it be brought within two years after the 
declaration and decree of Bankruptcy. 

Under the Statute of the State, a party is entitled, after his demurrer has been 
overruled, to withdraw it and reply to the pleading. If he fails to do this, 
judgment final will be entered against him. 


Error te Leon Circuit Court. 

This was an action of debt, tried in Leon Circuit court, at its 
Fall Term, 1845—Hon. Thomas Douglas presiding. 

The declaration set forth that William H. Francis, since a bank- 
rupt, on the 17th February, 1842, recovered a judgment against 
Thomas Brown and Ellen A. Duval, since intermarried with Wil- 
liam H. Brockenbrough, Administrator and Administratrix of Sam- 
uel H. Duval, forthe sum of $350 38-100, to be levied of the goods 
and chattels, lands and tenements of said Samuel H. Duval, in the 
hands of the said Thomas Brown and Ellen A. Duval, administrator 
and administratrix, to be administered ;—that* an execution on 22d 
March, 1842, issued on the said judgment, and was returned on 22d 
July, 1842, “no property found;”—that William H. Francis had 
been on the 7th May, 1842, declared a bankrupt, under the act of 
Congress, approved 19th August, 1841, entitled “an act to establish 
an uniform system of bankruptcy throughout the United States,” and 
that plaintiff had been appointed his assignee ;—and that after the 
rendition of the aforesaid judgment, Ellen A. Duval had intermar- 
ried with the defendant, William H. Brockenbrough. The decla- 
ration averred that at the time the said judgment was rendered, 
divers goods and chattels, which were of the said Samuel H. Duval 
at the time of his death, to the value of $350 38-100, had come to 


the hands of the said Thomas Brown and Ellen A. Duval, adminis- 
7 
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trator and administratrix of the said Samuel, to be administered, and 
suggested a devastavit. 

Defendants pleaded—1. Nil debet :—2. Nul teil record :—3. That 
by the 8th section of the act of Congréss, approved 19th August, 
1841, entitled “an act to establish an uniform system of bankruptcy 
throughout the United States,” it is declared and enacted in sub- 
stance, that no suit at law or in equity shall in any case be main- 
tainable by or against such assignee, (meaning any assignee law- 
fully appointed under the act) or by or against any ‘person claiming 
an adverse interest, touching the property and rights of property 
aforesaid in any court whatsoever, unless the same shall be brought 
within two years after the declaration or decree of bankruptcy ; or 
after the cause of suit shall first have accrued ; and averred that suit 
was brought on 15th April, 1845, which was more than two years 
after the declaration and decree of bankruptcy of the said Francis ; and 
more than two years after the cause of suit first accrued. 4. That suit 
was not brought within two years after the decree and declaration of 
bankruptcy of Francis, nor within two years after the cause of suit 
first accrued. 5. That the decree and declaration of bankruptcy 
was not made, nor did the cause of suit in thé declaration mentioned, 
first accrue to plaintiff within two years next before his suit was 
brought. 

To Ist, 3d, 4th and 5th pleas plaintiff demurred, and took issue 
on the 2d. 

The Court sustained the demurrer to the 3d plea, and after in- 
specting the record, found for plaintiff on issue joined on 2d plea ; 
but overruled the demurrers to the 1, 4 and 5 pleas, and gave judg- 
ment for defendant. 

L. A. Thompson and T. H. Hagner, for Plaintiff in error : 

On the 15th April, 1845, James T. Archer, Assignee in Bank. 
ruptcy of Wm. H. Francis, brought an action of debt against the 
administrators of Samuel H. Duval, upon a judgment rendered in 
favor of William H. Francis before his bankruptcy, to wit on 17th 
February, 1842, against the same administrators, of Samuel H. Du- 
val for $350 38-100, to be levied of assetis in hand. The declara- 
tion recites the judgment and execution, and return nulla bona ;— 
that on 7th May, 1642, said Francis was declared a bankrupt, and 
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on same day plaintiff was appointed his assignee. The declaration 
then suggests desastavit in the usual form. 

The defendants pleaded sundry pleas. It is only necessary to call 
the attention of the Court to the Ist, 4th, and 5th pleas. 

The defendants pleaded—l1st, nil debet, to which was demurrer. 
The Court overruled the demurrer, and gave judgment final thereon. 
This we hold was error. Judgment should have been respondeat 
ouster. : 

Defendants’ 4th plea is of limitations, grounded upon the 8th sec- 
tion of the Bankrupt Law—the plea is “that plaintiffs suit was not 
brought within two years after the cause of suit first accrued.” 

Defendant’s 5th plea is also of limitations—* that the declara- 
tion and decree of bankruptcy in the declaration mentioned, was 
not made, nor did the cause of suit in the declaration mentioned first 
accrue to said plaintiff at any time within two years next before this 
suit was brought against the said defendants in this behalf.” 

To each of these pleas the plaintiff filed a general demurrer.— 
There was joinder, and the Court, (Thomas Douglas, Judge,) gave 
judgment, “that the said pleas of the said defendants, by them firstly, 
fourthly and fifthly, above pleaded, are sufficient in law to bar the 
said plaintiff from having or maintaining his aforesaid action against 
them the said defendants,” &c. &c.—* And therefore, it is consid- 
_ ered by the Court, that the said plaintiff take nothing by his said 
suit, but that he in mercy,” &c. 

The plaintiff in error insisted that these pleas, and the matters 
therein set up, are no bar to his action. 

The question is one of construction of the 8th section of the bank- 
rupt law of the United States. 

The 8th section enacts—* And no suit at law or in equity shall, in 
any case, be maintainable by or against such assignee, or by or 
against any person claiming an adverse interest touching the pro- 
perty and rights of property aforesaid, in any court whatsoever, un- 
Jess the same shall be brought within two years after the declara- 
tion and.decree of bankruptcy, or after the cause of suit shall first 
have accrued. 

They insisted that this bar does not apply. Here is nota case of 
adverse interest touching any property or right of property of the 
bankrupt. The bankrupt held this judgment. The right to it was 
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never in contest. The defendants, against whom it was rendered, 
surely have no adverse interest in the property, in this judgment.— 
The bar designed by the statute to apply to a case of conflicting 
claims to property or rights of property, has been made to apply to 
a case where the right of property is clear and undisputed, 

They referred the Court to the Bankrupt Act in the Acts of 1841, 
published by authority, and particularly to pages 14th, 15th, sec. 8. 

The counsel for the plaintiff in error have been able to find no 
adjudication on the limitation clause of this Bankrupt Act, and can 
therefore turn the Court to no authority. _ 

A. E. Maxwell; for Defendants in error : 

He relied upon the 8th section of the Bankrupt act, to show that 
the 4th and 5th pleas are good, and that the demurrers to them were 
rightly overruled. The assignee derives his power to sue from the 
3d section, and he can sue in no other case than is therein embrac- 
ed ; and by comparison of that section with the 8th, it will be found 
that the cases barred after two years, are co-exténsive with the cases 
where the assignee has power to sue—consequently, all cases which 
he can bring into court are subject to the bar given by the 8th sec. 
tion, if two years have passed before suit. 

The argument that this is not a case of adverse interest touching 
the property or rights of property of the bankrupt, proves too much. 
If not, the plaintiff has no right to be in this Court; for the 3d sec. 
tion does not authorise him to sue, except in such cases, and he can- 
not go beyond the authority there conferred on him. But giving 
the statute a proper construction, this is a case within its meaning. 
The interest of the plaintiff in the judgment is adverse to that of the 
defendant, and it is, also, a case “touching”—in other words, relat. 
ing to or concerning—the judgment, which was the “property” of 
the bankrupt; not, to be sure, a case where the right to the judg- 
ment is involved, but one touching or relating to the property, viz : 
the judgment. — 

But independent of this, the bar ext@nds to “any case” by or 
against the assignee, which is certainly broad enough to cover this 
case, whatever be its character. 


BaLTzELL, Justice : 
To an action instituted by the plaintiff as assignee of Francis, on 
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a judgment recovered against defendants, suggesting a devastavit, 
they plead—Ist, That they were not indebted.—2dly, No such re- 
cord.—3dly, Reciting the bankrupt law of the United States as to 
the time of maintaining suits, &c. that the suit was not brought with- 
in two years after the decree of bankruptcy, and more than two 
years after the cause of action accrued.4th, That the suit was not 
brought within two years after the decree of bankruptcy, nor with- 
in two years after the cause of action accrued.—5th, That the dec. 
laration and decree of bankruptcy was not made, nor did the cause 
of suit accrue to plaintiff at any time within two years before his 
suit was brought. Plaintiff demurred to the Ist, 3d, 4th and 5th 
pleas, and took issue upon the second. 

The court below adjudged the Ist, 4th, and 5th pleas to be suffi- 
cient, and overruled the 3d plea, declaring it to be insufficient. The 
issue on nul tiel record was tried, and found for plaintiff; but the other 
issues being with the defendants, the Court gave judgment in their 
favor. Plaintiff has assigned for error, the overruling the demurrer 
to the first, fourth, and fifth pleas, and giving judgment for defend- 
ants. ; 

We are of opinion that the Court decided correctly as to the first 
plea. Nil debet as well-as not guilty may be pleaded to an action 
suggesting a devastavit against executors. Williams on Executors, 
1225. Coppin vs. Carter, 1 T. R. 402. 

The sufficiency of the other pleas depends upon the proper con- 
struction of the 8th section of the act to establish a uniform system 
of bankruptcy throughout the United States. This section provides, 
“that the Circuit court in and for the District where the decree of 
bankruptcy is prayed, shall have concurrent jurisdiction with the 
District Courts of all suits at law and equity, which may be brought 
by any assignee of the bankrupt, against any person or persons 
claiming an adverse interest, or by such person against such as- 
signee, touching any property or rights of property of said bankrupt, 
transferrable to, or vested in such assignee, and no suit at law or in 
equity shall in any case be maintainable by or against such assignee, 
or by or against any person claiming an adverse interest touching 
the property and rights of property aforesaid, in any court whatso- 
ever, unless the same shall be brought within two years after the 
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declaration and decree of bankruptcy, or after the cause of suit shall 
first have accrued.” 

It is contended by plaintiff that this cause does not apply to or 
embrace the case of defendants, because there is not in question an 
adverse interest touching any property or right of property of the 
bankrupt. The act declares that “no suit at law by such assignee 
shall in any case be maintainable in any court whaisoever, unless 
brought within two years.” If this be the correct reading of the 
text, the act is very explicit, and leaves no room for construction. 
It is true that the previous part of the section had provided for a 
concurrent jurisdiction of the Circuit with the District court “in all 
suits at law and in equity which may be brought by any assignee of 
the bankrupt against any person claiming an adverse interest, or by 
such person against such assignee touching any property or rights 
of property of said bankrupt, transferrable to or vested in such as- 
signee.” Confining the jurisdiction to the cases thus designated, yet 
is this designation both of Courts and persons, not only not con- 
tinued, but expressly excluded by the use of the terms in the clause 
of limitation, “no suit in any cause in any court whatever.” So 
also, whilst the preceding part of the act specifies suits brought by 
an assignee against persons claiming an adverse interest, this latter 
uses the terms “ by such assignees,” without any qualification. 

We are the better satisfied with this view of the subject in consid- 
eration of the very peculiar character of this law, the, object of which 
was to secure a prompt and efficient administration and settlement of 
the estate of all bankrupts, within a limited period. Thus by the - 
10th section, it is made the duty of the court “to order and direct a 
collection of the assets, and a-reduetion of the same to money, and 
a distribution thereof at as early periods as practicable,”—dividends 
are required to be made “as often as once in six months from the 
time of the decree declaring bankruptcy ;” and “all the proceedings 
in bankruptcy in each case shall, if practicable, be finally adjusted, 
settled and brought to a close by the Court within two years after the 
decree declaring the bankruptcy.” 

It will cease to be regarded as singular that the law requires the 
assignee to commence suits within two years, when by the same law 
it is made his duty to adjust, settle, and finally bring to a close, all the 
proceedings in a case within the same period. Concurring with the 
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Court in overruling the demurrer to these pleas, it remains to enquire 
whether the court erred in giving judgment absolutely for defend- 
ants. By the Common Law, judgment followed the decision on a 
demurrer as matter of course, it being considered as a confession by 
matter of record of the facts pleaded. The law in force in this 
State, provides that “ no demurrer shall be considered as an admis- 
sion of the facts set forth in the pleadings demurred to, so as to bar 
the person demurring from any substantial claim or defence which 
he might have urged if said demurrer had not been filed.” Duval 
95. If application had been made to the court below to withdraw 
the demurrer, and for permission to reply to the pleas, we do 
not hesitate to say that the Court should have granted it; but this 
was not done ; on the contrary, plaintiff has abided by his demurrer, 
by taking his writ of error. How then can this Court decide that 
the party has been barred from a substantial claim or defence he 
might have urged? How determine that there is a substantial claim 
or defence when none has been preferred ? 
It is at his option on overruling his demurrer, to withdraw it, or ; 
allow it to stand. If he does not withdraw it, it concludes his case. 
He is here entitled to the decision of this Court on the correctness 
of the judgment overruling his demurrer, and could also have claim- 
ed our decision on a like judgment in overruling his motion to be 
permitted to reply to the pleas after the decision on his demurrer. 
The jurisdiction of the Court is appellate merely, to re-examine and / 
to rejudge—to correct erroneous decisions already made—it is not a 
jurisdiction to determine in the first instance cases or questions which 
have not been submitted to the decision of the Judge below. 
Being of opinion that there is no error in the judgment of the 
Circuit Court, it is ordered that the same be affirmed. 
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T. Lane Berron, Trustee or Saran Ann Betton, Ciamanrt, 
vs. Jesse H. Wituis anp Wiiiiam P. Moserey, Pnatntirrs Nn 
Execution. 


When a claim to property has been interposed under the 9th and 10th sections 
of “‘ an acteconcerning executions,” approved 17th February, 1833, it is the 
duty of the officer to return the affidavit and bond of claimant, and the exe- 
cution levied, to the next term of the Court whence the execution issued. 
But it is not necessary that the execution appear as a part of the pleadings 
in the cause; and if the record shows.that it was used in evidence at the 
trial of the right of property, it will be’ presumed to have been returned 
by the officer according to law. 

In the trial of the right of property on a claim interposed, the statute does 
not require a formal issue: The jury are sworn “ to try the right of proper- 
ty,” and not “ to try the issue joined.” 


This case, being a claim interposed under the statute to property 
levied on under executions in favor of Willis and Moseley, was tried 
in the Superior Court for the late territory of Florida, at its Spring 
Term, 1845. . A jury being sworn to try the right of property levi- 
ed upon by plaintiffs in execution, returned the following verdict :— 
“* We, the jury, find the property claimed to be the property of Alfred 
M. Gatlin, deceased, in the hands of Luke G. Lamb, executor, to be 
administered, and liable and subject to these executions,” and judg- 
ment was entered accordingly. 

An appeal was taken and a Bill of Exceptions filed, which among 
other things, set forth the executions in favor of Willis and Moseley 
as having been introduced in evidence by claimant. 

The facts are contained, at large, in the opinion of the Court. 

A. E. Maxwell,and Carmack, for claimant. 

Thompson & Hagner, for Willis. 

J. & L. Branch, for Moseley. 

Dovetas, C. Justice : 

This case was brought up by an appeal from the Circuit Court of 
Leon county. 

It was commenced in the late Superior Court for that county, and 
is a collateral proceeding arising out of the cases of William P. 
Moseley and Jesse H. Willis, plaintiffs in execution, against the exe- 
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cutors of the last will and testament of A. M. Gatlin, deceased, and 
was instituted under the ninth and and tenth sections of “an act 
concerning executions,” approved Feb. 17th, 1833. Duval’s Com- 
pilation, page 10.. The ninth section provides— That when any 
marshal, sheriff, or other officer shall levy on goods and chattels 
claimed by any other‘ person than the defendant, such person may 
make oath that said property belongs to him; and it shall be the 
duty of the officer to postpone any further proceedings under said 
levy until the right of property shall have been tried; Provided, the 
person claiming such goods and chattels, shall give bond with 
surety, to be approved by the marshal, sheriff, or other officer levy- 
ing the execution, payable to the plaintiff, in a penal sum of dou- 
ble the amount of the sum for which execution issued, conditioned 
to deliver said goods and chattels, upon demand of said officer, if the 
same shall be adjudged to be the property of the defendant in exe- 
cution, and to pay the plaintiff all damages which the jury ‘on the 
trial of the right of property,’ may find in his favor, if it should ap. 
pear to the jury that such claim was interposed for the purpose of 
delay.” ; 

Section 10, provides, that when an execution has been levied, and 
a claim to the property interposed as aforesaid, it shall be the duty 
of the officer to return said execution to the next term of the Court 
whence it issued; together with such affidavit and bond; at which 
term a jury shall be sworn to try the right of property, “and 
also, to give the plaintiff such damages, not exceeding twenty per 
cent, as may appear reasonable and right, in case of its appearing 
to the Jury that such claim was interposed for delay, and the court 
shall give judgment for the amount of damages so found.” 

The 9th section above recited was amended by “an act to amend 
the law in reference to executions and attachments,” approved 15th 
March, 1843, which provides, “that claim bonds, and replevin 
bonds, whether under execution or attachment, shall be for double 
the value of the property claimed, and not in double the amount of 
the execution or attachment.” See acts of 1843, pages 41 and 42. 
In all other respects it remains as originally enacted. 

It appears by the record sent up, that on the 25th day of April, 
A. D. 1844, the said William P. Moseley recovered a judgment in 
the said Superior court against the said Executors, &c. of Alfred M. 

8 








228 SUPREME COURT. 
T. Lane Betton, Trustee vs. Willis and Moseley. 








Gatlin, deceased, and that on the fourth day of the succeeding month 
of May, Jesse H. Willis recovered in the same court another judg- 
ment against the same Executors, and that on the 15th day of the 
same month, an execution was issued on each of the same judg- 
ments, which on the next day were placed in the hands of the mar- 
shal of the Middle District of Florida, and that he on the 16th day 
of the same month, levied said executions upon certain negro slaves, 
which were claimed by T. Lane Betton, the present appellant, as 
Trustee of Sarah Ann Betton, “ under a deed of trust and in virtue 
of a marriage settlement between the said Sarah Ann and Tur- 
butt R. Betton.” That the said T. Lane Betton gave bond to the 
marshal (as required by said 10th section) in which bond the names 
of the slaves levied upon are stated, and to which the appellant, T. 
Lane Betton, made oath in the following words, to wit: ‘ Leon, ss. 
T. Lane Betton, trustee of Sarah Ann Betton, being duly sworn, 
says, the within specified slaves and property, belong to him as trus- 
tee of said Sarah, being assigned to her as her dower, and being in 
litigation, and that the same is not subject to levy and sale under said 
execution within mentioned.” 

This execution, affidavit, and bond were returned by the marshal, 
according to the requirements of the 10th section of the act first 
above mentioned, and afterwards, to wit, at a Superior Court for the 
county of Leon, continued and held at the court house in the city of 
Tallahassee, on Friday the ninth day of May, A. D. 1845, “a jury 
was sworn to try the right of property,” levied upon by said plaintiffs 
in execution, who upon their oath returned the following verdict, viz : 
‘We, the jury, find the property claimed to be the property of Al- 
fred M. Gatlin, deceased, in the hands of Luke Lamb, executor, to 
be administered, and liable and subject to these executions.” Upon 
which verdict, judgment was entered as follows, to wit :—“ There- 
fore it is considered by the Court, that the plaintiffs in execution may 
proceed to execute the levys made as aforesaid, on the property 
aforesaid, ascertained by the jury to be liable and subject to these 
executions, and that they recover against the said claimants their 
costs by them about their defence expended, and the said claimant 
in mercy, &c.” 

The only error relied upon by the appellant is, that there is ne 
issue in the case. And it is contended by them :— 
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ist, That without a formal issue joined, there was nothing for the 
jury to try, and that it was errgr to submit the matter toa jury 
without such an issue. 

2d, That it does not appear by the record thatthe said executions 
were returned by the marshal as required by the 10th section of the 
act first above cited. 

3d. That if the Court should be of the opinion that no formal 
issue was necessary, that at least the bond and executions ought to 
have been returned according to the provision of the statute, and to 
have appeared as pleadings in the cause—and 

4th. That this is a statutory proceeding in derogation of the Com- 
mon Law, and that a party proceeding under it should be held to a 
strict compliance with its provisions. 

On the other hand it is insisted that there was a full compliance 
by the appellees with all the requirements of the statute. No au- 
thorities were cited on either side—no analagous proceedings refer- 
red to. 

The court fully recognizes the doctrine that where a summary 
remedy is given by statute, those who wish to avail themselves of it, 
must be confined strictly to its provisions, and shall take nothing by 
intendment. Logwood vs. Huntsville, 1 Minor’s Alabama Reps, 23. 
Childress vs. McGehee, Ibid. 1381. Crawford vs. State, Ibid. 148. 
Yancey vs. Hawkins, Ibid. 171. Young vs. Martin, 2 Yeates, 312 ; 
and that statutes in derogation 9f the common law are to be strictly 
construed. Commonwealth vs. Knobb, 9 Pick. 496. Lock vs. 
Miller, 3 Stew. & Port. 13. Melody vs. Reab, 4 Mass. 471-73,— 
In giving a construction to a statute, the court must consider its poli- 
cy and give it such an interpretation as may appear best calculated 
to advance its object by effectuating the design of the legislature. 
Allen vs. Parish, 3d Hammond, 198. The object here undoubtedly 
was a summary “trial of the right of property,” levied on without 
a resort to the technical rules of special pleading. 

What does the statute require ? We answer that it requires the 
claimant to make oath that the property levied on belongs to him, 
"and to give bond with security, &c. It also makes it the duty of the 
officer to return said execution to the next term of the court whence 
it issued, together with such affidavit and bond, and that a jury shall 
be sworn to try the right of property, and to give the plaintiff dam- 
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ages, &c. ; and that the court shall give judgment for the amount oi 
damages so found. These are all the requirements of the statute 
on the subject, and we are of opinion that these requirements were 
all substially (at least) complied with. The return of the execu- 
tions, affidavit and bond were necessary to give the court jurisdic. 
tion in this case. McKnight vs. Smith, 5th Arkansas Reps. 410. 
The statute requires the officer to return them; but it is the interest 
as well as the duty of the claimant, to see that hedoes so. The 
return of these executions was essential to enable the Court to as- 
certain whether bond had been given according to law. _ It is not 
pretended that the bond and affidavit were not duly returned ; but it 
is insisted that there is nothing to show that the executions were 
thus returned. It appears, however, by the bill of exceptions in the 
record, that they were present and introduced as evidence on the 
trial of the right of property, by the claimant himself. The pre- 
sumption therefore, is, that they were returned by the marshal ac- 
cording to law. The sta.ute having made it his duty to return them, 
and being found in their proper place, it is to be presumed that they 
were properly returned, upon the principle that “all things are pre- 
sumed to be legitimately done till the contrary is proved.” Coke 
Lit. 232. And this presumption is rendered a moral and legal cer- 
tainty by the fact, that the parties, by their attorneys, appeared at 
the said trial in the court below, and that no objection was there 
taken to the return of the marshal, or to the jurisdiction of the Court 
for want of such return. The court below having jurisdiction of 
the subject matter and the parties before it, this Court will presume 
that all things necessary to give it jurisdiction had been done—noth- 
ing to the contrary appearing by the record. 5 Arkansas Reps. 
411,412. Thus far then, all that the statute requires to be done 
was done. We deem it unnecessary that the executions should ap. 
pear as pleadings in the record. It is sufficient that they appear to 
have been duly returned. But if they should not thus appear, as 
the counsel for the claimant insists, whose duty was it to see that 
they did appear? The claimant was the actor in the court below. 
The onus probandi rested on him. He too, is the complainant in 
this Court, and it was incumbent on him to bring up a complete re- 
cord. By the 7th rule of the practice, he was not entitled to be 
heard until a complete record was filed with the Clerk of this Court. 
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The only remaining question, and the more important one arises 
upon the error assigned—‘ That there was no tssue.” But this we 
think is met by the peculiar provision of the statute, which declares 
that “a jury shall be sworn to try the right of property,” not to try 
the issue. Had the legislature intended that the strict rules of special 
pleading should be applied to this class of cases, the language would 
naturally have been “a jury shall be sworn to try the issue,” and the 
manner of making up that issue (it is reasonable to suppose) would 
have been prescribed, as it was in case of garnishees. The oath 
required to he administered to the jury is inapplicable toa formal 
traverse, and shows that the Legislature did not intend to prescribe 
one. The 7th section of the act of 15th Feb. 1834, to amend the 
(above cited) act concerning executions, contains the provision in 
relation to garnishees just alluded to. It declares that whenever 
any person garnisheed, as is provided for by the seventeenth section 
of the act to which this is an amendment, shall deny or fail to an- 
swer in accordance with the provisions of the said section, it shal] 
be lawful for the plaintiff in execution to traverse the said denial or 
answer, and the issue so made up shall forthwith be submitted to a 
jury for their decision.” Duval’s Comp. p. 13. This repeals no 
portion of the former act, but adds to it, and is to be considered asa 
part of it, and both must be construed together. Pearce vs. At- 
wood, 13th Mass. Reps. 324, 344. 

The legislature having had the subject of issue before it, in rela- 
tion to one summary collateral proceeding, provided for by this sta- 
tute, and having made no provision for such an issue in the case of a 
claim to property levied on by execution, is evidence that it did not 
consider a formal issue necessary in such a case, and we do not think 
such an issue is required in the case before us. This is not a soli- 
tary instance of the swearing of a jury without such an issue upon 
the record. It is done in all cases brought up by appeal from Jus. 
tices of the Peace to the Circuit courts in which the trial is de novo. 
And in all cases of judgment by default for want of a plea in the 
Circuit Courts, where the sum claimed is not certain, and cannot be 
rendered certain by calculation, a jury is sworn to enquire of the 
damages. And upona writ of ad guod damnum, a jury is sworn to 
assess the damages. In the the two classes of cases last mentioned, 
there is of course no issue. 
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Upon the whole, we think there is no error in the judgment of 
the Court below, and it is therefore affirmed with costs. 
Per Curiam. 





T. Lane Bertron, Trustee or Saran Ann Betrron, CLarmanr, 
vs. Unton Bank or Fiortpa, PLarntirr 1n Execution. 


This case is similar to that of T. Lane Betton, Trustee, &c. vs. 
Willis and Moseley. 

A. E. Maxwell and Carmack, for Claimant. 

Long § Walker, for Plaintiff in Execution. 


Dove tas, Chief Justice : 

This cause was also brought up from Leon Circuit Court by ap- 
peal, and is in all respects similar in principle to the preceding case, 
and must be governed by the principles laid down in the opinion of 
the ‘Court delivered in that case. 

Indeed it was understood to have been agreed by the respective 
counsel in these cases, that the one should abide the fate of the 


other. 
The judgment of the court below is therefore affirmed with costs. 
Per Curiam. 
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Asner M. Sessions, wHO suES FOR THE USE OF Hamitton W. 
Snarp vs. Joun STEVENS. 


A judgment against a garnishee prima facie is a bar to a subsequent recovery 
on the same note in the hands of any one. The law in such case constitutes 
the execution creditor an assignee of the note from the time of the service 
of the notice of garnishment, and entitles him to judgment as if the note 
had been regularly. assigned to him by act of the party. 

By the judgment against the garnishee, the note in legal contemplation, be- 
comes extinguished, loses its identity and character, and ceases to be the 
subject of future action. 

If however the Plaintiff be a bona fide holder of the note before service of the 
notice of garnishment, it would be otherwise, and he would be entitled to 
recover on the note, notwithstanding the judgment against the garnishee. 

It is irregular to sue out a writ of garnishment prior to a return of ‘no pro- 
perty found” on the execution, and the court will, in such case, upon ap- 
plication, set aside the writ or excuse the party from answering. If how- 
ever; the Defendant in execution neglects to make such application, he will 
be presumed to have waived the irregularity, and neither he nor his asigaee 
will be permitted to disturb the judgment afterwardsin another suit, by pre- 
senting the question in a collateral manner. 


Appeal from Jefferson Circuit Court—His Hon. Judge Thomas 
Douglas, presiding. 

This was an action of assumpsit, brought by plaintiff as endorsee 
of a promissory note, of which the following is a copy: 

$106 46. By the 1st day of September next, I promise to pay 
Adam Wyrick one hundred and six dollars for value received.— 


July 30th, 1842. 
(Signed) JOHN STEVENS. 
[Enporsep. ] 
1843, Feb.—Received by Wm. West of the within $5—A. Wyrick. 
For value received, I endorse and assign the within note to A. M. 
R. Sessions, for benefit of H. W. Sharp—1843. Adam Wyrick. 
The declaration contained special and the money counts.—Pleas 
1, non assumpsit. 2d 'That “ before and at the time of the transfer 
of said note in the first and second counts of the said plaintiff’s decla- 
tion mentioned, to wit, 21st February, 1843, and before defendant 
had any notice of said alledged transfer of said note, and before and 
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at the time of the commencement of this suit, the said defendant was 
duly served with a certain process of garnishment issued from the 
Superior court of Jeflerson county, in a suit and upon a judgment in, 
and execution thereon, issued out of said Superior court, in which 
James Branon was plaintiff and the said Adam Wyrick defendant, to 
answer concerning his indebtedness to said Adam Wyrick according 
to law, and upon such answer made at November Term, 1844, of 
said court, judgment was accorded against the said defendant for the 
amount then due on the said note in said plaintiff’s declaration men- 
tioned, to wit, thesum of $71, and $3 94 costs on same,. paid 
James Branon towards satisfying his said judgment; and in conse- 
quence of said judgment said defendant was and is bound, liable and 
made obliged to pay said note to the said James Branon, as creditor 
of said Adam Wyrick, being the sum of $71. The whole balance 
due on the said note by the said defendant and said costs, which 
judgment is yet unannulled,” &c. 

To 2d plea, plaintiff replied “that in the qpinbdiens case refer- 
red to by defendant in his said plea, the above stated plaintiff was 
not a party to the record in any way whatever, and ought not to be 
affected by said garnishment process and the judgment thereon.— 
Said plaintiff also saith that if at the commencement of this action, 
said debt was held and bound by said garnishment process, said 
plaintiff says that said defendant had not then answered to said gar- 
nishment case ; that there was at said time no judgment in said gar- 
nishment case against said defendant, and that said defendant was 
also held and bound by this the said action. Plaintiff saith further, 
that no such judgment as mentioned in said defendant’s plea was 
obtained in favor of James Branon at said November Term, 1844,” 
&e, 

On the trial the endorsements on the note by Adam Wyrick, were 
proved. 

The defendant gave in evidence a certain execution in favor of 
James Branon against Adam Wyrick, issued out of the Superior 
court for Jefferson county, on 4th May, 1841, on which was endors- 
ed :—May 22, 1841, levied on 1 wagon and six mules, &c. June 5, 
1841, levied an 4 mules, 1 gray horse, &c.—and that a claim bond 
had been interposed by Ann Christopher ; also, a writ of garnish- 
ment, sued out by James Branon, the plaintiff in the execution 
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against Adam Wyrick, on 21st February, 1843, and directed to de- 
fendant, and which was duly served on him the same day it was 
issued, with the return of the defendant as garnishee that he owed 
Adam Wyrick a balance of $71; also, the judgment of the court in 
favor of James Branon, the plaintiff in execution, against him for 
this amount. Plaintiff objected to the admission of the execution, 
writ of garnishment and judgment of the court thereon, because it 
appeared by the execution that property had been levied on, and 
that a return of “no property found” had not been made on the exe- 
cution before the garnishment issued, and because the said process 
was illegal; also, because the said judgment was not a proper sub- 
ject of set-off, nor binding on plaintiff, he not being a party thereto. 

The Court overruled the objections, and plaintiff excepted. 

Defendant then offered one Watson, who testified “ that Adam 
Wyrick called on witness some time in February, 1843, and asked 
to loan him money, and agreed to pledge to him, as security, the 
note now sued on as he believes; Wyrick said it was a note of Ste- 
vens, though he did not show the note; afterwards, in March, 1843, 
after the garnishment, witness was present at Ellenwood’s house, 
where John Stevens then was, and Wyrick asked payment of Ste- 
vens on this note ; Stevens said he had been garnisheed; Wyrick 
asked Stevens to give him another note, as he wanted to transfer it ; 
Stevens declined, saying he had been garnisheed: Witness saw the 
note ; Wyrick had it and showed it to him and Stevens; then told 
Stevens that if he paid the money on the garnishment process, he, 
Stevens, would have to pay it again.” 

The plaintiff asked the Court to instruct the jury : 

1. That if Stevens confessed to the judgment creditor upon a 
garnishment illegally issued, and which he was not bound to an- 
swer, because irregular and illegal, then that the judgment confes. 
sed cannot be set up against the note. 

2. That if the note was taken after due, the equities then exist- 
ing, when so taken, only can apply. 

8. That Stevens having confessed the debt due to Wyrick when 
he had notice of Sessions’s claim, has no right to set up against 
plaintiff the judgment rendered on his admission of debt. 

9 
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Which instructions the Court refused, and instructed the jury :— 

1. That Sessions was bound to take notice of the garnishee pro- 
cegs, taking the note afler due. 

2. That defendant is liable to plaintiff unless bound by the garni- 
shee notice ; that he was bound by the garnishee notice ; that Ste- 
vens was concluded from paying this note after service of the garni- 
shee notice. In this case it was clearly proved that Sessions took 
the note long after it became due, and that before he took it, the 
defendant had been garnisheed by one James Branon ; that Ses- 
sions, the plaintiff, was not entitled to recover ; that Stevens was not 
bound to go to the expense of defending the garnishee notice ; that 
all was regular, and that his acknowledging that Sessions pretended 
to claim the note, made no difference, he having taken the note 
after it was dishonored. 

To which instructions the plaintiff excepted, and took an appeal. 
The jury rendered a verdict for defendant. 

Randal & Hagner, for Appellant : 

The Appellant is the assignee of a promissory note of Appeilee, 
whom he sued in the court below. The defence set up was that the 
defendant had been “ duly garnisheed” by a creditor of the original 
payee, before he had notice of any transfer, and that upon his an- 
swer made concerning his indebtedness, judgment was accorded 
against him, and in consequence of said judgment, defendant “ is 
bound and liable and made obliged to pay,” &c. The answer of 
defendant to the alledged garnishment notice abundantly shows that 
he had notice of plaintiff's claim as assignee of the note ; but de- 
fendant affected to treat the claim as a mere “ pretence,” and con- 
fessed that he owed the money to the original payee. 

This garnishment notice, and this judgment, are set up as a bar 
to the recovery of piaintiff as assignee upon said note. 

They would examine the whole defence, in the order of the ob. 
jections made to it. 

The garnishee writ, answer and judgment were offered in evi- 
dence, and objected to by the plaintiff, but overruled’ by the court. 
Objected to by plaintiff: 

Ist. Because the garnishment notice was ILLEGAL, NULL AND 
vorp. It was issued without authority of Jaw, before return made 
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ot “no property found” on the execution. See Duval, p. 11, sec. 17. 

The garnishee was bound to see that the proceeding was regu- 
lar. 1 Howard’s Rep. 49. 

It was issued on an execution, long before dead and inoperative. 
The execution was issued in May, 1841, returnable to November 
Term, 1841. This garnishment pleaded to have been issued “ upon 
said judgment and execution,” was issued in February, 1843, nearly 
two years after the execution had run out. 

Next it was issued after a levy under the execution, made in due 
course of law, in May 1841, after claim bond filed. 

Now this levy was a satisfaction of the debt, and the bond took 
the place of the levy—and the statute expressly orders the marshal 
“to return the execution to the court.” Sec. 10, p. 10 of Duval. 
And also, makes it his duty—Sec. 9, p. 10 of Duval—* to postpone 
any further proceeding under said Jevy until the claim is tried.” 

The return of “no property found,” is essential to hase any pro- 
ceeding ‘for satisfaction of the debt out of assets and effects in the 
hands of third parties, because without such return, and where there 
is a levy, the debt is satisfied. “ Pro hac vice.” 

2d. Because said judgment is not a proper subject of set-off.— 
Nothing less than satisfaction is a bar, even when all is regular, in 
a case like this. 

They cited Wise vs. Hilton, 4 Greenleaf, 435—* A trustee judg- 
ment is no protection to the trustee against the claims of the person 
whose effects or credits were in his hands, unless it has been satisfi- 
ed.” —Also, 1 Washington Circuit Court Rep’s. 425. 

The Court admitted the evidence, and refused to instruct the jury 
as asked for by plaintiff—“'That if Stevens confessed to the judg- 
ment creditor upon a garnishment illegally issued, and which he 
was not bound to answer, because illegal and irregular, then that 
the judgment cannot be set up against the note.” They insisted 
the Court erred herein. 

The Court will notice next, the 3d instruction asked for by plain- 
tiff and refused—*“ That Stevens having confessed the debt due Wy- 
rick, while he had notice of Sessions’s claim, has no right to set up 
the judgment on his admission of debt against the plaintiff.” 

Now it is a principle of the law touching the trustee process, that 
“upon the answer so made the Court is to give judgment,” and n 
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evidence can be admitted to charge or discharge the trustee, except 
what he discloses in his answers. Haws vs. Longton, 8 Pick’g. 
67, and many other cases. 

Now, here Stevens declares that he owes the money to Wyrick, 
though he had notice of Sessions’s claim. He calls that claim “a 
pretence,” and yet afterwards introduces witnesses to show that he 
had not notice of it. Now his answef is the best evidence. 

Asa stakeholder he was bound to make the parties in interest rN- 
TERPLEAD. Oldham vs. Ledbetter, 1 Howard’s Mississippi Rep. 
47. Ifthe case required it, further time would have been given him 
forthe purpose of bringing all the parties before the Court. He 
had a right to require the adverse title to be legally settled ; but he 
chooses on the contrary, to deny to Sessions all legal claim, and con- 
fess the judgment. 

They would turn the attention of the Court now to the Ist instruc- 
tion given by the Judge :— 

“That Sessions (the plaintiff) was bound to take notice of the 
garnishee process, taking the note after due.” 

On what principle of law this is grounded, they were at a loss to 
conceive. ‘Taking the note after due, he was liable only to the 
equities at the time. So far from Sessions being bound to take 
notice of the garnishment, he held the note; this transferred: the 
title to the debt to him, and as the holder of the note he had a re- 
course against the maker. Now if the creditor knew of any alledg- 
ed assignment, he should summon the assignee and compel a dis- 
covery. Dix vs. Cobbs, 4 Mass 508. Sessions held the paper— 
an assigned security for money—and there were no equities between 
him and Stevens, except such as were between Stevens and Wyrick. 

The 2d instruction is we think, correct, at least, according to our 
interpretation :—‘ He is bound to Sessions unless bound by the gar- 
nishee notice.”——Now it is clear he is not bound by the garnishee 
notice. It was clearly illegal, null and void, and he had only to say 
so to have defeated it. 

Here defendant confessed a debt as due, which was not due, to 
Adam Wyrick. He confessed it in favor of a man as a creditor of 
Adam Wyrick, whose debt, at the time was in view of the law satis- 
fied. He confessed it then to one not a creditor, not entitled to re- 
ceive it. He conferred it upon a void process, which he takes not 
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the trouble to examine ; nor yet claiming to be a stakeholder, does 
he give any opportunity to the plaintiff here to interplead, He has 
not, however, paid the money, and this of itself, defeats the attempt- 
ed bar to the plaintiff’s recovery, while it will enable defendant to 
set himself right. 

Judgment on a trustee process against the defendant as garnishee 
of the plaintiff, is no defence in a suit for the debt, if the plaintiff in 
the original trustee process has by his neglect to comply with the 
local law, put his judgment in a state of suspension, so that an exe- 
cution can no longer issue upon it, and it cannot be revived by a 
scire facias. Flower vs. Parker, 3 Mason, 247. 

Here at all events, that judgment may be reversed, and declared 
to be null. The broad principle in any event, is that “a trustee 
judgment is no protection to the trustee against the claims of the 
person whose effects or credits were in his hands, unless it has been 
satisfied.”” Wise vs. Hetton, 4 Greenleaf, 435. So that even as 
against Adam Wyrick, the judgment would be no bar to this recov- 
ery. 

BALTZELL, Justice : 

This is a suit institued by Sessions against Stevens, in the Court 
below, on a note for $106, payable the Ist of September, 1842, to 
Adam Wyrick, and by him assigned to plaintiff. The defence prin- 
cipally relied upon was, that “ defendant was served with a process 
of garnishment issued from the Superior Court of Jefferson county, 
upon a judgment and execution issued out of said court, in which 
James Branon was plaintiff, and said Wyrick was defendant, to an- 
swer concerning his indebtedness to said Wyrick, according to law, 
and upon such answer at November Term, 1844, of said céurt, 
judgment was rendered against said defendant for the amount due on 
the note, to wit, the sum of $71, and $3 94 costs, which record he 
brings into court, &c.” To this there was a replication “that no 


such judgment as mentioned in said defendant’s plea, was obtained 
in favor of James Branon at said November Term, 1844.” 

The Court below directed the jury that plaintiff was not entitled 
to recover, and the propriety of this instruction is now presented to 
the consideration of this Court by the assignment of errdrs. The 
instruction would seem to follow as a consequence from the state of 
the pleadings, and the successful maintenance by defendant of his 
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plea of judgment recovered. A judgment against a garnishee, pri- 
ma facie, is a bar to a subsequent recovery of the same note in the 
hands of any one. The law in such cases constitutes the execution 
creditor an assignee of the note from the time of the service of the 
notice of garnishment, and entitles him to judgment as if the note 
had been regularly assigned to him by act of the party, otherwise 


there would be the strange and extraordinary anomaly of a tribunal . 


of justice committing an act of injustice, by compelling a party to pay 
twice on the same engagement. 

Such judgment is the action of a court of competent and general 
jurisdiction, and is entitled to all the attributes of an adjudication 
upon the subject matter. By it, the note in legal contemplation, be- 
comes extinguished, loses its identity and character, and ceases to 
be the subject of future action. “It is evidence not only of the 
judgment, but of the right which it has decided.” 3 Peters’ Cir. Ct. 
Reps. 74. “ A judgment in its nature concludes the subject in which 
it is rendered, and pronounces the law of the case. It puts an end 
to all enquiries into the fact, by deciding it.” 3 Peters’ Reps. 204, 
205. 

If the plaintiff, instead of taking issue on the plea as to the exist- 
ence of the judgment, had replied, that he was a bona fide holder of 
the note before service of the notice of garnishment, a different case 
might have been presented. 3 Pick. 67. But this was not done, 
and it is questionable whether such evidence was admissible on the 
trial. Yet the evidence shows the note to have been assigned after 
service of the notice. ‘The assignment of the note bears date tle 
year it became due. Omitting the day and the month, a suspicious 
circumstance, and the proof on the part of the defendant, was that 
Wyrick, the original holder in March, 1843, (the notice being serv- 
ed in February preceding.) asked payment of Stevens of the note. 
Stevens said he had been garnisheed. Wyrick asked for another 
note. Wyrick had it, and showed it to Stevens.” The plaintiff did 
not prove when or how he obtained the note. Under this state of 
facts, we concur in the opinion with the Circuit Court as to the pro- 
priety of the instruction given. 

It was ebjected that the notice of garnishment was illegal, there 
not being a return of “no property” on the execution, which is 
made a pre-requisite by the statute to the issuing of notice of gar- 
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nishment. That there was an irregularity in this respect, does not 
admit of doubt, and if the application had been made to the court 
rendering the judgment to set aside the notice, or objection had 
been made to the answer of the garnishee, the court would probably 
have quashed it, or excused him from answer. In case of overrul- 
ing his objections, the party might have appealed, or had his writ of 
error. But this is his privilege, and he may waive it. By declin- 
ing this course, he is presumed to have assented to it, nor is he or 
his assignee permitted to disturb the judgment afterward in another 
suit, presenting the question in a collateral manner. These princi- 
ples will be found to be asserted in repeated decisions of the Su- 
preme Court of the United States. Thus “a court which is com- 
petent by its constitution to decide on its own jurisdiction, and to ex- 
ercise it to a final judgment, without setting forth in its proceedings 
the facts and evidence on which it is rendered, whose record is ab- 
solute verity not to be impugned by averment or proof to the con- 
trary, is of the description of courts whose judgments are conclusive 
if not removed to an appellate court. There can be no judicial in- 
spection behind the judgment, save by appellate power.” Voorhees 
vs. Bank U. S. 10 Peters’ Rep. 479. Grignon’s Lessees vs. Astor, 2 
How. 343. Considering this view of the subject conclusive, we 
have not deemed it necessary to notice the other points in the case ; 
being fully satisfied that the judgment should be affirmed—which is 
decreed accordingly. 
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Tae Territory oF Fiorima, ror use or Witkins C. Smirn, 
SURVIVING PARTNER OF HoLtoman & Smirtu, vs. Wituram H. 
Repopine, Extas E. Bhacksurn, Neepuam Bryan anv LittTLe 
Berry Parker. 


On the death of a partner, the moheys, goods, and merchandize of the firm be- 
long to the surviving partner, and a Sheriff as administrator ex officio of the 
deceased partner, has no right to collect, discharg@ Or Méddle with the part- 
nership property in any way, except to obtain the deceased partner’s share 
after the settlement of the debts. 

A suit cannot be maintained by a surviving partner against a Sheriff, as admin- 
istrator ex officio of the deceased partner, and his securities, on his official 
Bond, for the moneys, goods, and merchandize belonging to the firm, col- 
lected and received by him as such administrator. 

The securities of a Sheriff who is administrator ex officio, are only liable on his 
administration bond after the judgment of a court fixing the liability against 
him as administrator. 


Error to Jefferson Circuit Court. This case was decided at the 
Spring Term, 1846—His Honor Judge Macrae presiding. 

Debt on the official bond of William H. Redding as Sheriff of 
Jefferson county, instituted against defendants in the late Superior 
Court of the Territory of Florida.—Plea non damnificatus. 

Replication assigned as a breach of the bond, “that while the 
said William H. Redding was Sheriff of the county of Jefferson and 
administrator ex officio of James M. K. Holloman as aforesaid, he 
the said William H. Redding, received as such administrator as 
aforesaid, divers large sums of money, and divers large quantities of 
goods and merchandize, which he the said Redding should have paid 
over and delivered to said Wilkins C. Smith as surviving partner of 
the said James M. K. Holloman, to wit, the sum of one thousand 
dollars, which the said Redding, though often requested so to do, 
wholly refused and neglected to pay and deliver the same, whereby 
the said Wilkins C. Smith, hath been greatly damnified, &c.” 

To this replication defendants demurred, “because they the said 
defendants say, that if the said William H. Redding did take charge 
and receive divers large sums of money, and divers large quantities 
of goods and merchandize, while he the said William H. Redding 
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was administrator ex officio of the estate of James M. K. Holloman, 
and which goods, money and merchandize, hé the said William H. 
Redding should have paid over and delivered to the said Wilkins C. 
Smith as surviving partner of the said James M. K. Holloman ; that 
the statute did not require him the said William H. Redding to re- 
ceive said sums of money and quantities of goods, as administrator 
ex officio on the estate of James M. K. Holloman; and the said de- 
fendants say that they are not liable to an action of debt upon the 
said William H. Redding’s Sheriff’s Bond for any use, waste, or de- 
tention of money, goods, or merchandize belonging to Wilkins C. 
Smith, surviving partner of James M. K. Holloman, deceased. And 
the said Elias E. Blackburn, Needham Bryan, and L. B. Parker 
further say that the last aforesaid defendants are not liable to an 
action at law for any reception, or management of the money, goods 
and merchandize of the said plaintiff by the said William H. Red. 
ding, administrator as aforesaid.” 

The Court sustained the demurrer, and judgment was entered for 
defendants. 

A. E. Maxwell, for Plaintiff in error. 

Long & Walker, for Defendants. 


Battzex, Justice : 

It is an established rule of pleading that “if the plaintiff by his 
replication show that he has no cause of action, there shall be judg- 
ment, though the bar be defective, for the Court will form their judg. 
ment from the whole record.” Arch. Pl. & Ev, 240. 

The replication of plaintiff to a plea by defendant of non damni- 
ficatus to debt on bond of Sheriff, sued as administrator by virtue of 
his office, assigns for breach, that while the said Redding was Sheriff 
and administrator ex officio of James K. Holloman deceased, he the 
said Redding received as such administrator as aforesaid, divers large 
sums of money and divers large quantities of goods and merchan- 
dize which he should have paid over and delivered to said Wilkins 
C. Smith as surviving partner of said Holloman.” 

To this there was a demurrer, and we are of opinion it was right- 
fully sustained by the Court below. The design of the replication, 
as we conceive, is to show that as administrator of the deceased 
partner, the Sheriff had received this money and these goods and 


chattels. Ifso, the replication shows no cause of action in plaintiff. 
10 
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On the death of a partner, the money, goods, and merchandize of 
the firm belong to the surviving partner, who is sole owner, and 
alone at law entitled to sue and be sued for them. Gow on Part. 
143. The Sheriff as administrator obviously could not release or 
discharge an account against the partnership, nor had he the right 
to interfere with the affairs of the firm in any way, except to obtain 
the intestate’s share of the partnership property from the surviving 
partner after the settlement of the debts. He had no better right 
to meddle with these assets or effects than other property of the 
plaintiff; and plaintiff has no better right to sue him on his official 
bond than if the administrator had disturbed him in the possession of 
any property of his own. But there is another view of this subject 
entirely conclusive, without resting on this point. 

Admitting that the Sheriff as administrator, was liable for this 
money and these assets, his securities on the administration bond are 
only liable after judgment of a court fixing the liability against him 
as administrator. 9 Mass.114. 3 John. 437. 1 Wash. Rep. 31. 
4 McCord 113. 

For these reasons the judgment is affirmed with costs. 
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Cornetivs Taytor vs. Joun Baker. 


That clause of the pre-emption laws of the United States which declares “ all 
assignments and transfers of the rights hereby secured prior to the issuing 
of the patent, shall be null and void,” does not make void a contract for the 
sale and transfer of the rights which a settler expected thereafter to acquire, 
but refers only to a sale and transfer of the rights already secured. 

A sale by asettler on the public lands of the improvements made by him, 
forms a good and sufficient consideration for any contract or price the pur- 
chaser may agree to pay for the possession of such improvements. 

The relinquishment, by a settler on the public lands, of the bounty of land 
which he expects to receive from the General Government and the surren- 
der of his improvements, and of the possession, to the vendee, is a good and 
valid consideration to support a contract for the sale and transfer of such 
expected bounty of land and the improvements thereon; and such sale and 
transfer is not prohibited by the act of Congress granting pre-emption 
rights. 

It is not enough in this Court to show that a plea was on file in the Court 
below ; the party complaining must go further, and show that that Court 
either refused to act upon the pleading, or decided it wrongfully. 


Appeal from the late Superior Court of the Territory of Florida, 
sitting for the counties of St. Johns and Musquito.—His honor Judge 
Douglas, having been counsel for the appellant in the court below, 
retired from the bench at the hearing in this Court. 

Assumpsit on an instrument of writing, of which the following is 
a copy: 

I promise to pay to John Baker, on or before the first day of Janu- 
ary, eighteen hundred and forty-three, the sum of three hundred 
dollars, provided he complies with an agreement made with me for 
his portion of land, which he is to receive from government as an 
actual settler, as also for his year’s services. 

(Signed) C. TAYLOR. 

May 30, 1842. 

The declaration contained six counts. 1st, On a promissory note ; 
2d and 3d on an agreement that Baker should proceed to Lake Mon- 
roe and take possession of a certain piece of land, and cultivate 
the same, and surrender his pre-emption right and improvements to 
appellant; 4th, for work and labor; 5th quantum meruit ; 6th, for 
goods, wares, merchandize, and the money counts. 
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Pleas—1st, Non assumpsit. 2d, That note was without a valuable 
consideration. 3d, That the consideration had failed. 4th, Set-off. 
5th, That defendant never made such an agreement as that set out 
in 2d and 3d counts of the declaration ; and if he did, that plaintiff 
had not complied. 

Plaintiff took issue on the fourth plea, and demurred to the 5th.— 
This demurrer does not appear to have been in any way disposed of. 

At the trial, plaintiff read in evidence the note or instrument of 
writing on which the suit had been brought, and which is set forth 
above. He called Andrew Floyd, who testified that Taylor was en- 
gaged in buying up the claims of settlers to their lands; and on 
cross examination—that he, the witness, staid there till about the 
middle of July, and that Baker continued in defendant’s service until 
he left. John Simpson was also sworn, who testified that he was at 
Fort Mellon, where defendantlived, in December, 1841 ; that plain- 
tiff was there ; that in the Spring of 1842, defendant told him that 
he had an agreement with Baker; that he knew that Baker staid 
there and worked for defendant over a year; that he knew the land 
on which Baker settled or established himself, and that he had not 
lived on it since he left defendant; that they were not settlers under 
the armed occupation law; that the year previous Baker’s services 
would have been worth $30 per month, but that year wages were 
low. Henry A. Crane testified that the plaintiff turned over his 
land to defendant, and that defendant took possession of it and im- 
proved it; that the land was an island, known as Baker’s island, on 
which Baker settled ; that he knew that plaintiff worked for defend- 
ant during the summer of 1842, and that he continued on until some 
time in May, 1843 ; that on the first conversation he had with Tay- 
lor about this matter, Taylor told him that he had made a bargain 
with Baker for his land. and had him at work for him. He further 
stated that Baker’s services were worth $300 per annum. 

Defendant gave in evidence the agreement with Baker, referred 
to in the instrument sued on, of which the following is a copy : 


“ TeRrRIToRY OF FLoripa, 
County of Musquito. 
“ Know all men by these presents, that I, John Baker of the 
county and Territory aforesaid, for and in consideration of the sum 


of three hundred dollars, lawful money of the United States of Ame- 
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rica, to me in hand paid by C. Taylor, likewise of the county and 
Territory aforesaid, at and before the sealing and delivery hereof, 
the receipt whereof is hereby acknowledged, and I the said John 
Baker therewith fully satisfied, contented and paid, have remised, 
released and forever quit-claimed, and by these presents do remise, 
release and forever quit-claim unto the said C. Taylor, his heirs, 
executors, administrators and assigns, all that certain lot or parcel of 
land to me due by the United States Government under an act giving 
and granting unto actual settlers within the country claimed and pos- 
sesed by the Indians, a bounty of one hundred and sixty acres of land ; 
which said bounty of one hundred and sixty acres of land for the 
consideration above mentioned, and by these presents relinquish 
and convey to the said C. Taylor, with all my right, title and inter- 
est, claim and demand unto or in anywise appertaining, together 
with all and singular the hereditaments and appurtenances thereunto 
belonging, and the remainder and remainders, reversion and rever- 
sions, rights, profits and issues thereof. 

*‘ It is further understood, that I the said John Baker, shall serve out 
the time required of settlers by law which entitles them to either 
donation or pre-emption, as the case may be. 

*To have and to hold the aforesaid bargained premises to him 
the said C. Taylor, his heirs, executors, administrators and assigns ; 
and the said John Baker for myself, and my executors, administra- 
tors and assigns, all and singular the above described property unto 
the said C. Taylor, ltis heirs and assigns as aforesaid, do relinquish 
and convey by these presents. In witness whereof, I have here- 
to set my hand and affixed my seal, this 30th day of May, one thou- 
sand eight hundred and forty-two. 

(Signed) JOHN BAKER. 
Signed, sealed, and delivered in presence of — 
Anprew Ftoyp, 
Joun W. Swinny.” 

“It is further understood, and by these presents agreed, that I, John 
Baker shall and will work for the said C. Taylor, for the term of 
one year, and the said C. Taylor is to pay me three hundred dollars 
for his year’s services and his share of the land as aforesaid, which 
sum is considered as full payment for the whole.” 
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Defendant introduced’ several witnesses whose testimony it is un- 
necessary to insert. 

The proofs being closed, defendant asked the Court to instruct the 
jury, “that the instrument of writing or any of the matters and 
things therein contained afforded the plaintiff no ground or evidence 
upon which he could recover in this case against defendant anything 
for the land in the said instrument of writing mentioned:” Which 
instruction the court refused to give ; but charged the jury, that if 
they were satisfied, from the evidence, that the plaintiff had worked 
for the defendant a year, and had surrendered the land on which he- 
had settled to defendant, who had taken possession of the same, then 
the plaintiff was entitled to recover the amount of the note and in- 
terest from the time the note fell due, deducting, however, any sums 
which the defendant had paid to the plaintiff in clothes or tobacco, 
or such sum for the clothes and. tobacco furnished as they might 
deem reasonable from the testimony, and that they should find a 
verdict accordingly.” 

To which charge and refusal to instruct the jury, as prayed by 
defendant, defendant excepted. 

The jury returned a verdict for plaintiff for $338 88, and defend- 
ant appealed. 

Appellant assigned the following for errors : 

1. Because the Court erred in refusing the instructions prayed by 
counsel for appellant. 

2. Because the Court erred in giving the instructions which it 
did. 

3. Because it erred in not instructing the jury upon the issues sub- 
mitted and evidence contained in the Bill of Exceptions, to find for 
plaintiff in the court below only so much as his work and labor were 
worth. 

4. Because the Court erred in not instructing the jury, that the 
deed, from Baker to Taylor, was void, under the laws of the United 
States ; and that the promise of Taylor was, consequently, without 
consideration ; and that no action could be maintained against him, 
on such promise or agreement. 

5. Because it erred in regarding the agreement, or promise of 
Taylor, as a promissory note ; and in not requiring plaintiff, in the 
Court below, to prove a valuable consideration therefor; as, (ex. gr.) 
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that the lands, in the deed of bargain and sale, had been legally and 
properly secured to Taylor, in compliance with the provisions of the 
deed, referred to in the instrument sued on. 

J. & L. Branch, for Appellant, contended : 

I. That no issue was submitted to the jury, in which the value of 
the land was involved, or under which it could be recovered for. 
The 2 and 3 counts of the dec. (which alone refer to the land) hav- 
ing been demurred to, the jury could not return a verdict for the va- 
lue of the land. 

II. That the instrument of writing sued on, is not a promissory 
note which imports a consideration, but only a promise, the conside- 
ration of which should have been proved by plaintiff, as set forth in 
the deed to Taylor, before he could recover. As to what constitutes 
a promissory note, see Bayley on Bills, page 1 and 14: A contract 
consists both of a promise and consideration. The instrument sued 
on, is.evidence only of the promise. 

III. If, however, the six counts were all in issue and properly sub 
mitted to the jury, the plaintiff, under the evidence, was.not entitled 
to recover for the land, because the 2 and 3 counts set forth an agree- 
ment entirely different from that contained in the wrilten deed or 
agreement. The allegata and probata must correspond: nor could 
plaintiff, the consideration being in writing, prove any other than 
that set forth in the agreement. 1. Greenlf. on Ev. 103—Emery vs. 
Chase—5. Greenlf. R. 232—Schermerhorn vs. Vandurheyden—l1. 
Johns. R. 139. 

IV. The variance between the agreement set forth, and that con- 
tained in the written instrument, purporting to be a deed, introduced 
in evidence, is too palpable to be overlooked. On the accuracy re- 
quired in setting forth the agreement, see Chitty on Pleading, 325— 
333-4. 1 Selwyn, N. P. 108. 

V. If, however, the agreement had been correctly set forth in the 
declaration, the plaintiff was not entitled to recover : 

Ist. Because he did not prove that he had fully complied with the 
agreement referred to in the instrument of writing sued on. This 
being a condition precedent on his part, and the burden of proof rest- 
ing on him, he was not entitled to recover until he had shown, by 
proof, performance. Bank of Columbia vs. Hagner, 1 Peters, 465 
—467. 








eee a 








250 SUPREME ‘COURT. 





Taylor vs. Baker. 





2d. Because the consideration, pretended to be conveyed, never 
existed ; no such law as an act giving and granting unto actual set- 
tlers within the country claimed and possessed by the Indians, a boun- 
ty of 160 acres of land, having been passed: and because the prom- 
ise of Taylor is nudum pactum, the deed of bargain and sale being 
void under the laws of the United States. 

It is evident the agreement and promise were made in contempla- 
tion of the armed occupation law, passed in the following August. 
This law makes all such transfers void. See Act of Congress pro- 
viding “ for the armed occupation and settlement of the unsettled part 
of the peninsula of East Florida, approved 4th August, 1842.” If, 
however, it be contended that it refers to the pre-emption laws, then 
those laws also make such transfers and sales void. See Act of Con- 
gress, passed 4th September, 1841, relative to pre-emptions. 

The deed being thus illegal, or contrary to the policy of the law, 
the promise of Taylor is not obligatory. See Selwyn N. P. 58—59. 

VI. No such law, or act of Congress, as that referred to in the 
deed of bargain and sale, having passed, Baker attempted to sell 
what he had not, and could never have. He undertook to do what 
was not in his power to perform. There was, consequently, no con- 
sideration for the promise of Taylor. 

A vendor, or person promising a benefit, is bound to know that he 
has title, or that he has the power to confer the benefit up to the ex- 
tent to which the benefit professes to go; and that, not only in fact, 
but in law. 1 Selwyn N. P. 53—59. 1 Leigh’s N. P. 40. Ne- 
rot vs. Wallace, 3 T. R.5—8. Allen vs. Hammond, 11 Peters, 76. 
McDermed vs. McCastlan, Hardin R. 18. 

VII. And lastly. Had Taylor given his promissory note, which 
would import a consideration, and place on Taylor the onus of prov- 
ing the consideration to be illegal or to have failed, under the cir- 
cumstances and proofs of the case no action could be maintained 
thereon against him. Bayley on Bills, 538-9. Hayne, et al, vs. 
Maltby, 3 T. R. 248. Fowler vs. Shearer, 7 Mass. R. 22. Til- 
lotson vs. Grapes, N. Hamp. R. 445,—and, particularly, the case 
of Bliss vs. Negus, 8th Mass. R. 46. 

Appellant might take the farther ground, that the contract being 
entire, and a part of the consideration being against the Jaw and hav- 
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ing failed, the plaintiff, Baker, is entitled to recover nothing for his 
services, or work and labor. 15 Pick. R. 159. 

L. A. Thompson & G. T. Ward, for Appellee. 

J. & L. Branch, in reply, remarked: 

That the act of the Legislative Council of the Territory of Flori- 
da, approved Septenber 16th, 1822, cited by Counsel for Appellee, 
referred, exclusively, to the improvements on the public lands, and 
not to the sale of an expected interest in the land. The deed from 
Taylor to Baker, purports to be a deed for land. 

They insisted further that, if the Court should be of opinion that 
the above act of 1822, was applicable to the present case, it could 
not be relied upon to maintain this action, inasmuch as it had been 
repealed by act of the Legislative Council of the Territory of Florida, 
approved March 4th, 1842. See Acts of 1842, page 14. 


BatrTzet., Justice: 

This is a suit on an agreement by Taylor to pay Baker $300, 
“ provided he complies with an agreement made with me for his por- 
tion of land, which he is to receive from Government as an actual 
settler.” 

The defence was, a failure of consideration, established, it is al- 
leged, by a deed, the provisions of which are claimed to be in viola- 
tion of an act of Congress. This deed (being the agreement re- 
ferred to in the note sued on,) is first asserted to be in violation of 
the act of Congress, approved 4th August, 1842, “ providing for the 
armed occupation and settlement of the unsettled part of the penin- 
sula of East Florida’; but it was not in existence at the date of the 
deed, and can scarcely be construed to operate on a contract made 
prior to its passage. 

The terms of the deed very clearly refer to an act in force at its 
date, and as the law granting pre-emption rights, approved 4th Sep- 
tember, 1841, is the only one, to which we have been referred, as 
then in existence, its provisions must be regarded as having been in 
contemplation of the parties. The tenth section of that law provides, 
that “all assignments and transfers of the right hereby secured, prior 
to the issuing of the patent, shall be null and void;” and the question 
is presented, Whether the deed above alluded to, is in violation of 
this provision? ‘The law declares, “assignments of rights secured 
to be void.” a such a right was only to be secured by a com. 
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pliance with the 10th and 12th sections, declaring, that “the person 
who has made, since the Ist of June, 1840, or shall make, a settle- 
ment on the public lands, &c., and inhabit and improve the same, 
and who has, or shall, erect a dwelling, such person shall be entitled 
to enter any number of acres, not exceeding 160, upon paying to the 
United States the minimum price of such land”—and, “prior to such 
entry, proof of the settlement: and improvement, thereby required, 
shall be made to the satisfaction of the Register and Receiver, agree- 
ably to such rules as shall be prescribed by the Secretary of the 
Treasury, who shall be entitled to receive fifty cents from each appli- 
cant for his services ; and all assignments and transfers of the right 
hereby secured, prior to the issuing of the patent, shall be null and 
void.” 

The fair construction of the act would seem to be, that the assign- 
ment of the certificate of the Receiver, made after payment of the 
purchase money and proof of pre-emption, would be void: this would 
be the assignment of a right secured under, or by virtue of the act, 
and such the law invalidates. . 

But this is not the case under consideration. Here, there was no 
right secured; no money paid to the Government; and no proof of 
pre-emption. The subject was a bounty, not a right—a thing in ex- 
pectancy, which the party agrees not to prosecute, but relinquishes 
and abandons, leaving it to his vendee to obtain it, if he chooses, for 
himself. An assignment of a pre-emption vertificate, or a right se- 
cured under the pre-emption law, is usually very concise and sim- 
‘ple, as, indeed, are generally most acts of dssignment. Thus, “ for 
value received, I assign and transfer the within to A. B.” “The 
words required in assignments are, grant, assign, and set over.”— 
1 Jacob’s Law. Dic. 140. 1 Inst. 301. 

The deed, under consideration, has not the words “assign, nor 
grant, nor set over”: its terms are, “remised, released, and quit 
claimed, that parcel of land due me, under an act giving a bounty, 
which bounty I relinquish and convey,” &c. The terms of the deed 
are appropriate to the transfer of a claim and improvement on the 
public lands, held under expectancy of a pre-emption, a relinquish- 
ment of the right, and a transfer of the possession and occupancy. 

This view is confirmed by the 13th section, which provides, “ that 
before any person claiming the benefit of this act, shall be allowed 














JANUARY TERM, 1847. 253 
Taylor vs. Baker. 








to enter such lands, he shall make oath before the Receiver or Reg- 
ister, that he hath not settled upon and improved the land to sell the 
same on speculation, but, in good faith, to appropriate it to his own 
exclusive use or benefit, and that he has not directly, or indirectly, 
made any agreement or contract with any person or persons whatso- 
ever, by which the title he might acquire from the Government 
should enure, in whole or in part, to any person except himself.” It 
would have been the heighth df folly to have made a transfer or‘as- 
signment in the hope of obtaining a pre-emption in defiance of this 
provision ; nor can we intend that there was such design, whilst the 
instrument is capable of a different construction. It must be sus- 
tained, if possible: “ ut res magis valeat quam pereat.” ‘The con. 
struction shall be favorable ; and, therefore, if words are susceptible 
of two senses, one agreeable to, and another against law, the former 
shall prevail. The Courts will, if possible, so construe an instrument 
that it may have some operation, rather than invalidate it on the 
ground of illegality.” 2 Black..Com. 279—380. Coke Litt. 42. 
Chitty on Cont. 20. Cowper, 714. 

This view is also confirmed by the fact, that there is no evidence 


in the record showing that there was any application for a right of 


pre-emption by either of the parties, or that Taylor expected or re- 
lied, in any way, upon obtaining a pre-emption through the cultiva- 
tion and improvement of Baker. Whilst coming to this conclusion, 
we are free to declare, that if there had been proof of anything ap- 
proaching to turpitude in the transaction, it would have produced a 
different result. 

By the law of the Territorial Legislature, as early as 1822, the 
sale of improvements on the public lands was allowed and rendered 
valid, nor was there ever a disapproval by Congress, of this action 
of the Territorial Government. Duval Comp. 45. 

Whilst we admit that there is a difference of opinion in some o: 
the States of the Union, as to the validity of such sales, we desire to 
express our hearty concurrence in the sentiments expressed by the 
Supreme Court of Missouri, in the case of Clark vs. Shultz. The 

. objection there, was, that the contract was not in writing,—an objec- 
tion not prevailing here,—and the Court say, “We feel the more 
inclined to follow the New York decisions, and to leave the settlers 
free to dispose of their improvements, as of their horses and cattle. 


— 
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In truth, the very offer to sell the improvement, and give up accom- 
modation and comfort, which the squatter has obtained for himself by 
his labor on the public lands, excludes altogether the idea that he in- 
tends, by the sale, to pass away any title or interest in the soil.-s- 
These improvements are often of much value to the new settler, and 
the person making the improvement in building the cabin and clear- 
; ing the field, is regarded by the Government as entitled to remunera- 
tion therefor, rather than as a trespasser, &c. It forms then, a good 
and sufficient consideration for any contract or price the purchaser 
may agree to pay forthe possession of such improvements.” 4 Mis- 
souri, 235. 9 Missouri, 866. 5 John. 272. 

“A man may renounce his possession, and such abandonment in 
favor of another, is a sufficient consideration to support the contract 
growing out of such renunciation or abandonment.” 9 Missouri, 866. 

We are of opinion, then, that the relinquishment by Baker, of the 
expected bounty of the Government, the abandonment and surrender 
of his improvements, and the possession taken by Taylor, of them- 
selves formed a good and valid consideration for the agreement, and 
were not prohibited by the act of Congress alluded to. 

Another ground assumed, is, that plaintiff did not prove that he had 
fully complied with the agreement. This must allude to the provi- 
sion, that “ Baker shall serve out the time required of settlers by law, 
which entitles them to either donation or pre-emption”: but this pro- 
vision would seem to be superseded by another engagement attached 
to the deed, and which is incorporated in the agreement sued on, that 
Baker was to work for the term of one year, and Taylor was to pay 
him $300 for his year’s services and his share of the land, which is 
considered full payment for the whole.” . 

The first provision, left the time of service indefinite ; the latter, 
made it certain, and was more favorable to Taylor, as by the pre- 
emption law, only a few weeks service was required to entitle a par- 
ty to its benefits. But, supposing the first provision in force, we are 
not prepared to say that there is no evidence to prove a performance ; 
on the contrary, we see little room to doubt the sufficiency of the 
proof in this respect. 

Again, it is maintained, that there was a plea to the second and 
third counts, which was demurred to; and, as the demurrer was not 
disposed of, these counts, referring alone to the land, must be regard- 
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ed as not in issue. The plea alluded to is, in effect, the general is- 
sue, which had already been filed, and gave to defendant no new ad- 
vantage which he had not secured by that plea. It seems not to have 
been relied upon by the parties, and was properly treated as a nulli- 
ty. And here we take occasion to say, that it is not enough in this 
Court, to shew that a plea was on file in the Court below: the party 
complaining, must go further, and shew that that Court either refused 
to act upon the pleading, or decided it wrongfully ; otherwise, this 
Court would lose its appropriate office of an appellate tribunal, by 
deciding, originally, questions never raised. in the Court below, and 
which, if presented, would probably have been correctly decided 
there. 

The view we have taken of this case, is so strongly fortified by the 
other testimony in the record, as to leave us entirely satisfied with 
the justice and equity of the verdict and the decision of the Court. 

The services of Baker for the year, are estimated by one witness 
at $300, and by one of the defendant’s witnesses at $200 and his 
clothes, and $300 is the entire consideration for the improvement 
and services, both. 

Upon the whole case, we are of opinion, that the judgment be af- 
firmed with costs. 

Hawesins, Justice, dissenting : 

With due deference to the opinion pronounced in this case, I feel 
constrained to differ with the majority of the Court as to its conclu- 
sions of law, and also as to what constitutes the subject matter and - 
consideration of the agreement, upon which the suit was instituted. 
It would appear by the evidence in the cause, that on the thirtieth day 
of May, 1842, Baker executed to Taylor, in substance, the following 
instrument : 

Know all men, that I, John Baker, for and in consideration of the 
sum of three hundred dollars, to me in hand paid by C. Taylor, have 
remised, released, and quit claimed, and by these presents do remise, 
release, and quit claim to said Taylor, his heirs, &c., all that certain 
lot or parcel of land, to me due by the United States’ Government, 
under an act giving and granting to actual settlers within the country 
claimed and possessed by the Indians, a bounty of one hundred and 
sixty acres of land, which said bounty of one hundred and sixty acres 
of land, for the consideration above mentioned, and by these presents 
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I relinquish and convey to the said C. Taylor, with all my right, title 
and interest, claim and demand unto or in anywise appertaining, to- 
gether with all and singular the hereditaments and appurtenances 
thereunto belonging, and the remainder and remainders, reversion 
and reversions, rights, profits and issues thereof. It is further under- 
stood, that I, the said John Baker shall serve out the time required of 
settlers by law, which entitles them to either donation or pre-emption 
as the case'may be. ‘To have and to hold the aforesaid bargained 
premises to him the said C. Taylor, &c. 
(Signed,) JOHN BAKER. 

“Tt is further understood, and by these presents agreed, that I, 
John Baker shall and will work for the said C. Taylor, for the term 
of one year, and the said Taylor is to pay me three hundred dollars 
for his year’s services and his share of the land aforesaid, which sum 
is considered as full payment for the whole.” 

Simultaneously with this instrument, the following agreement was 
entered into by Taylor: 


“T promise to pay to John Baker, on or before the first day of Jan- 
uary, 1843, the sum of three hundred dollars, provided he complies 
with an agreement made with me for his portion of land which he is 
to receive from Government as an actual settler, as also for his year’s 
services. May 30, 1842. “C. TAYLOR.” 


The first of these instruments is inartificially drawn, and somewhat 
, Vague in its terms; and where this is the case, it is always difficult 
to arrive at the true meaning of parties. In construing agreements, 
for the purpose of ascertaining their intention, we may look at con- 
comitant matters and circumstances, if, by a view of the instrument, 
they may seem to have had a relation to, or connexion with the sub- 
ject matter of the contract. Upom an inspection of the paper alluded 
to, I incline to the opinion, that it was an agreement for land that Ba- 
ker might have become entitled to, under what is ordinarily termed the 
armed occupation bill; and I have come to this conclusion, not only 
owing to the intention fairly to be inferred, as I think, from the face 
of the instrument, but also that, at the time this agreement was en- 
tered into, the bill referred to was before Congress. Its passage was 
the subject of notoriety and discussion, a theme of general concern 
to the people of the (then) Territory, and one of peculiar interest to 
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Ahose who wished to avail themselves of the provisions of the bill, 
whenever it should become a law. I think, therefore, that this an- 
ticipated law was in contemplation of the parties to this instrument, 
as it does not seem to have direct reference to the pre-emption law. I 
think.the phraseology of the instrument sustains me in the view I 
have taken, and that it was not a right of pre-emption that Baker in- 
tended selling to Taylor. The words of the agreement are, “all 
that certain lot or parcel of land, to me due by the United States Gov- 
ernment, under an act giving and granting to actual settlers within 
the country claimed and possessed by the Indians.” Now, there was 
no such act in existence at the time of the contract; and, in the pre- 
emption law, it appears that settlements are to be made on those pub- 
lic lands to which the Indian title had been, at the time of such set- 
tlement, extinguished. It is true, the words of the agreement would 
seem to apply to an existing act, and Baker speaks of the land due 
him by the Government, under an act giving and granting to actual 
settlers, &&c. ; but, at the same time, he uses the words “ do remise, 
release and quit claim,” and yet he clearly had no pre-emption or 
other right at the time, but he conveys only that which he shall af- 
terwards acquire. I consider that all these words, though in presenti, 
are, as to their effect, prospective, and apply as strongly to the anti- 
cipated act of Congress, as to the terms of the contract. 

Besides, Baker agrees “to serve out the time required of settlers 
by law, which entitles him to either donation or pre-emption, as the 
case may be.” No time is required by the pre-emption law to ena- 
ble settlers to make their entries, and I think that the words “ dona- 
tion or pre-emption, as the case may be,” convey the idea that there 
was something contingent or alternative, that there was an uncer- 
tainty as to the form or manner in which the bounty of the Govern- 
ment was to be bestowed. If the language of the agreement was in- 
tended to apply to the pre-emption act, would it not have been ex- 
plicit and definite, and alluded to it in clear and precise terms? The 
passages I have particularly adverted to, in conjunction with the 
whole tenor of the transaction, impress me with the conviction, that 
the contract was made with a view to the passage of the armed oc- 
cupation bill. 

The views I have thus expressed, I confess I have taken with some 
diffidence, owing to the difficulty I have before alluded to, in ascer- 
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taining the true and real intentions of parties, where the instrument 
is vague and uncertain in its terms, and I feel this diffidence in- 
creased when my opinions are not in unison with those of my breth- 
ren on the Bench. 

If I am correct in the view I have taken of the subject, the con- 
tract between Baker and Taylor, even if legal at the time, became 
illegal by virtue of the “act to provide for the armed occupation and 
settlement of the unsettled part of the peninsula. of East Florida,” for 
by the fourth section of that act, it is declared, “That all sales, gifts, 
devises, agreements, &c. to sell transfers or liens, whatsoever, pri- 
vate or judicial, of the lands or any portion thereof acquired by this 
act, made at any time before patents shall have issued for the same, 
shall be utterly void and without effect, to every intent and purpose, 
whether in law or equity.” Even if the contract had not been ille- 
gal at the time, as I have before remarked, and became so after- 
wards by act of law, still it cannot be enforced. 10 East. 530. 3 
M. and S, 267. 

If, on the other hand, I am wrong in the view I have taken of the 
contract, and it does relate to the pre-emption law, still, I think, the 
action should not have been sustained, if being void for want of a 
good and legal consideration. A portion of it being founded on an 
illegal consideration, and the contract being an entirety, the whole 
of it becomes illegal. , 

There was clearly not the least shadow of title to the land con- 
veyed, or agreed to be conveyed to Taylor, and the bare and naked 
improvements made by Baker, were all which were pretended to be 
conveyed. ‘There are authorities which certainly go the length to 
gay, that the sale of improvements on public lands, is a good consid- 
eration for a promise ; but I agree with the opposite decisions, think- 
ing they are founded on the true notions of law and public policy. 

In Merrill vs. Le Grand, 1 Howard Mis. R. 150, it was decided, 
that a promissory note given in consideration of the purchase of an 
improvement upon vacant government land, is for an illegal con- 
sideration, and cannot be recovered. 

Persons settled upon the lands of the United States, without a right 
of pre-emption, are made trespassers, and an agreement to transfer 
their possession would be an agreement for the continuance of a tres- 
pass, and would be illegal and void. 
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So in Carr vs. Allison, 5 Blackford, 63, a bond was given in 1833, 
in payment of a certain sum, in consideration of an improvement pre- 
viously made on United States’ land, and of the obligee’s promise not 
to enter the land on which the improvement was made. ‘The pre- 
emption law of the United States, in force in February, 1833, did not 
authorize the transfer of a pre-emption right before a patent had is- 
sued for the land. It was held, that the improvement was not a val- 
id consideration for the bond, and that the promise not to enter the 
land was void as against public policy. See also, 4 Yerger, 1, 3. 

These sales, or transfers, are clearly against the policy of the sta- 
tute, which seems to have had for its object the protection of bona fide 
settlers from the grasp or imposition of capitalists or speculators.— 
Among the requisites as prescribed by the pre-emption law of 1841, 
is that the party, before claiming the benefit of the act by entering 
the land, shall swear that he has not entered upon and improved the 
land to sell the same on speculation, but in good faith to appropriate 
it to his own exclusive use or benefit. Any attempt to contravene 
the policy of a public statute, should not meet with the aid of law to 
give it success, or enforce a contract which may be the result of such 
intended contravention. The statute of 1841, declares, “ that all as- 
signments and transfers of the right hereby secured,” (that is, after 
the requisites of law have been complied with) “ prior to the issuing 
of the patent, shall be null and void.” If these transfers, even after 
the right is secured, are void, I should suppose also, that transfers and 
assignments without the right secured, would be equally so. All these 
pre-emption rights are mere bounties to setélers, to encourage the 
settlement of the public domain. ‘They would seem to be privileges 
confined to the person, and incapable of assignment, so as to forma 
legal consideration for their sale or transfer. 

The various States may certainly legislate as to the remediies in 
their own tribunals, and regulate the disposal of the property of their 
own citizens; but Congress, by the Constitution, has the sole power 
of disposal of the public lands, and of making all needful rules and 
regulations thereto. See 13 Pet. U.S. R. 498. 

I cannot perceive, therefore, how a State enactment can regulate 
the sale of portions of the public domain, or legislate in regard to 
rights growing out of it. And, in point of morals, I can see no differ- 
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ence whether the Government, or an individual, is owner of the land 
upon which improvements are made, and attempted to be sold. 

I deem it my duty, upon this occasion, further to remark, that I 
cannot assent to the proposition so broadly laid down, that “the Court 
would lose its appropriate office of an appellate tribunal by deciding, 
originally, questions never raised in the Court below, and which, if 
presented, would perhaps have been correctly decided there.” The 
case is before us upon the errors apparent upon the record ; but I do 
not propose to discuss this question in reference to its bearing upon 
the case at bar, but to manifest my dissent to it as a general proposi - 
tion, which, as it is laid down, may reach all future cases, and pre- 
clude this Court from looking into any error not presented in the 
Court below, although that error might shew that the cause of action 
had entirely failed. Such an error, if presented in the Court below, 
it is to be presumed would have been corrected there; but if, because in 
the hurry of a trial at nisi prius, it has escaped the attention of both 
the Counsel and the Court, are we precluded from deciding it here? 
In the case of Powell vs. Waters, 8 Cowen, 701, Spencer, Senator, 
said, that, “Ifthe foundation of the action had manifestly failed, we 
cannot, without shocking all common sense of justice, allow a recov- 
ery to stand.” And it is worthy of our serious consideration, how far 
we can constitutionally disregard a manifest and palpable error on 
face of the record which is presented to us, whether that defect has 
been pointed out in the Court below, or insisted upon in this Court, 
or not. As was remarked by the Judge, who gave the opinion of 
the Court, in 14 John. R. 501—517: “The object of Counsel is to 
aid the Court in its investigations, and it would be strange if the 
Court were bound to shut their eyes upon every point not suggested 
by them—it would make the rights of parties depend more upon the 
vigilance and ability of Counsel, than on the law of the land.” Judg- 
es must decide according to the law ; and if it is not presented to them 
by Counsel, or their attention is not called to the true points of a case, 
still, if they themselves discover those points, or ascertain the law, 
they are bound by their obligations to pronounce it. In the case of 
Baird & Co. vs. Mattox, 1 Call, 257, the Court said: “If the defend- 
ant is sued as heir, or devisee, and pleads that he has no assets by 
descent, on which plaintiff takes issue, and verdict be found for the 
defendant, a repleader will be awarded (by the Appellate Court. 
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though not prayed in the Court below,) because the issue has only 
tried the right as to descent, and not as tothe demise” ; and, in Speaks 
vs. Shepherd, 6 Harr. and John. 84A—86—$87, it was held, that up- 
on a writ of error, the Court are not only authorized, but bound to 
examine the whole record, and if there be error, it is their duty to re- 
verse the judgment below, although the Court were right in the opin- 
ion they gave on the particular point upon which their opinion is 
prayed, and 7 Bacon Abr. 448, is cited to sustain this position. 

There can be no doubt (said Mr. Justice Woodbury, in delivering 
the opinion of the Court in the case of Garland vs. Davis, 4 Howard 
S. C. R. 143,) that exceptions to the opinions given by Courts below, 
must be all taken at the time the opinionsare pronounced. But it is 
equally clear, that when the whole record is before the Court above, 
any exception appearing upon it can’ be taken by Counsel, which 
could have been taken in the Court below, and the case of Roach vs. 
Hulings, 16 Peters, 319, is cited, which sustains the first proposition. 

So, it is the duty of the Court to give judgment on the whole rec. 
ord, and not merely on the points started by Counsel. Slacum vs. 
Pomeroy, 6 Cranch, 221. 16 Peters, 319, Garland vs. Davis, 4 
Howard S. C. R. 143. In the case of the United States vs. Burn- 
ham, 1 Mason C. C. Reports, 62, the Court alone took notice of the 
defect, which was the sole ground of its opinion; and Judge Story, 
who pronounced the opinion of the Court, said; “ The Court must 
pronounce upon the whole record”: and in the case of Patterson vs. 
The United States, 2 Wheat. 221, Justice Washington says: “The 
Court considers it unnecessary to decide the questions argued at the 
bar, as the verdict is so defective, that no judgment can be rendered 
upon it,” and upon that account the proceedings below were re- 
versed. Harrison et al vs. Nixon, 9 Peters, 4883—535, is also in 
point, and see Stephens on this doctrine. 

In the case of Slacum vs. Pomeroy, 6 Cranch, 222, before cited, 
Chief Justice Marshall said: “It is not too late to allege as error in 
this Court, a fault in the declaration, which ought to have prevented 
the rendition of the judgment in the Court below.” 

I have thought proper to be thus prolix, lest I might, by my silence 
on the subject now, be precluded in a future case from noticing a vi- 
tal error in the record, merely because it was not presented in the 
Court below, and which, from the views I entertain of my constitu- 
tional duty, I should not feel at liberty to disregard. 
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Grorce W. Pauuirs, Claimant, vs. Wairenurst J. Hawxuns, 
Plaintiff in Execution. 


On failure of a mortgagor to comply with the condition of the mortgage, the 
title in personal property becomes absolute in the mortgagee, and he may 
reduce it to possession; and his interest may be levied upon and sold under 
an execution. ca 

The condition of the mortgage being forfeited, an execution against the mort- 
gagee of a slave, will have the preference over a bill of sale by the mortga- 
gee, made subsequent to the coming of the execution to the hands of the 
Sheriff, although such bill of sale be accompanied by possession and an as- 
signment to the purchaser, by the mortgagor, of his equity of redemption. 


Appeal from Gadsden Circuit Court, on trial at its Spring Term, 
1846, of a claim interposed by George W. Phillips, to a negro wo- 
man, Dolly, levied on under an execution in favor of Whitehurst J. 
Phillips vs. Stokeley Sadbury and Uz Wood, his Honor Judge Ma- 
crae, presiding. 

Phillips claimed under a bill of sale from Wood, the mortgagee, 
and an assignment to him by Sadbury, the mortgagor, of his equity 
of redemption. » Upon the trial, claimant gave in evidence an inden- 
ture of mortgage from Stokeley Sadbury to Uz Wood, on this, and 
other negroes and property, made to secure Wood. from loss, by rea- 
son of his endorsements, therein specified, for Sadbury, and which 
was executed and recorded on 4th May, 1842—also, a bill of sale by 
Wood, the mortgagee, to claimant, recorded on the 2d July, 1845, 
but which has no date, and of which the following is a copy : 

Strate or Frortpa, . 

County of Gadsden. 

Whereas Stokeley Sadbury, by deed of mortgage executed and 
bearing date on the fourth day of May, A. D. 1843, did among other 
things, and for the purposes therein mentioned, convey unto me, Uz 
Wood, a certain negro woman named Dolly, and described in the 
said mortgage as thirty-five years of age—and whereas it is the de- 
sire of the parties to the said deed of mortgage, that the purposes for 
which the same was given should be effected with as little delay and 
expense as practicable, which can be best accomplished by dispens- 
ing with a suit to foreclose the said mortgage (and having the pro. 
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perty or such portion thereof as may be desired) disposed of at pri- 
vate sale; which desire has been fully manifested on the part of the 
said Stokeley Sadbury, by his written assent thereto had, bearing 
even date with this instrument of writing :—Now, know all men by 
these presents, that I, Uz. Wood, of the county and State aforesaid, in 
consideration of the premises and of the sum of five hundred dollars 
of lawful money of the United States, to me in hand paid by George 
W. Phillips of the same county and State, at and before the sealing 
and delivery of these presents, the receipt whereof I do hereby ac- 
knowledge, have granted, bargained and sold, and by these presents, 
as mortgagee as aforesaid, do hereby grant, bargain, sell, assign, re- 
lease and convey unto the said George W. Phillips, his executors, 
administrators and assigns, all the right, title and interest which I ev- 
er acquired by virtue of the terms of the deed of mortgage aforesaid, 
in and to the said negro slave Dolly and her child Mary, about nine 
months of age: 

To have and to hold the said negro slave Dolly, and her child Ma- 
ry, unto the said George W. Phillips, freed from the claim or claims 
of any person or persons claiming or to claim by, through, or under 
me, as mortgagee as aforesaid. 

UZ WOOD, [L. 8.] Mortgagee. 
Signed, sealed, and delivered in presence of— 
Wm. Russet. 


Also, an assignment by Sadbury, the mortgagor, to claimant, of his 
equity of redemption, executed the 30th June, 1845, and recorded 
2d July, 1845, of which the following is a copy: 

SraTe or Fioripa, ss, 

County of Gadsden. 

Whereas, I, Stokeley Sadbury, of the county and State aforesaid, 
by deed of mortgage executed and bearing date on the fourth day of 
May, A. D., 1842, did mortgage unto Uz Wood, for the purposes 
therein mentioned, to wit, for the purpose of indemnifying him, the 
said Uz Wood, against any loss as an endorser or surety for me, 
amongst other things, a certain negro woman slave named Dolly, 
and described in the said deed of mortgage; and whereas the said 
Uz Wood has been compelled, by process of law, to expend and ad- 
vance, as surety or endurser as aforesaid, certain sums of money, 
amounting to more than the value of the said negro woman ; and it 
being the desire of the said Uz Wood to reimburse the monies so ex- 
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pended as aforesaid, at the least possible delay and expense ; and I 
being also desirous of avoiding the expense of a suit to foreclose the 
said mortgage, and willing that a sale thereof should be effected by 
private arrangement, which sale is contemplated to be made to 
George W. Phillips, of the county and State aforesaid: 

Now, know all men by these presents, that I, Stokeley Sadbury, in 
consideration of the premises, do hereby fully accord my assent to 
the aforesaid contemplated sale, so far as may be necessary to bar 
me, or any person or persons claiming or to claim by, through, or 
under me, of any right or title to any equity of redemption, in or to 
the aforesaid negro slave or her increase ; and I do further renounce, 
release, and forever quit claim unto the said George W. Phillips, all 
right, title, or interest, of whatever kind, whether at law or in equi- 
ty, which I have heretofore had, now have, or may hereafter have, 
in and to the said negro slave and her increase, so mortgaged as 
aforesaid. 

In witness whereof, I have hereunto set my hand and affixed my 

seal, this 30th day of June, A. D., 1845. 
STOKELEY SADBURY. [z. s.] 

Signed, sealed, and delivered in presence of us— 

C. H. Duront, Justice of the Peace. 
Wn. Russet. 
State or Firoripa, 
Gadsden County. 

The foregoing release, duly recorded in book D, page 349, this 2d 
day of July, A. D., 1845. 

William Russell, the witness to the bill of sale from Wood to Phil- 
lips, testified, that he saw the delivery of the slave to Phillips and 
the consideration, which was three hundred dollars in cash, and a 
credit of two hundred dollars on a note held by Phillips against Wood. 
Claimant also gave in evidence, several executions against Wood, to 
satisfy which his property had been sold; and one of which, for $616, 
it was admitted, was on account of a security debt for Sadbury. It 
was also admitted, that all the slaves mentioned in the mortgage to 
Wood, except the one in controversy, and one or two others, were 
held by Sadbury only for the life time of his wife, who died some time 
previous to the sale to Phillips, and that they had reverted to tlte es- 
tate of William D. Harrison. 
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Defendant gave in evidence the writ of fi. fa. vs. Sadbury and 
Wood, under which the levy had been made, and the following en- 
dorsement thereon : 

“Came to hand, 13th May, 1845. 

J. G. Camp, Marshal. 
By James Hinz, D. M.” 

“ By virtue of the annexed fi. fa. I have this day levied on a ne- 
gro slave by name of Dolly and her child named Mary. 

August 4th, 1845. JOHN G. CAMP, Marshal, 

By James Hinz, D. M.” 

Claimant asked the Court to instruct the Jury : 

“‘ First”—That the respective interests of Sadbury & Wood, in the 
property, as mortgagor and mortgagee, is not such a joint interest as 
will subject the property to a joint execution at law, as against a bona 
fide purchaser, for a valuable consideration. 

“Secondly” —That if the Jury believe the sale and purchase of the 
slave to have been made bona fide, and for a valuable consideration, 
that then, according to the evidence in the cause, the said slave can- 
not be made subject to an execution at law, as against the claimant”: 
which instructions the Court refused to give,—but in lieu thereof, in- 
structed the Jury as follows, to wit: . 

“That notwithstanding any mortgage of the slave mentioned from 
Sadbury to Wood, or other transactions between them, no other right 
or interests intervening at the time the execution in question came to 
the Sheriff’s hand, the said slave was liable to said execution, the 
same being against said Sadbury & Wood; and no after disposition 
or sale of said slave by said Sadbury & Wood, or either of them, 
could in any wise divest or impair the lien, or effective operation of 
said execution upon said property.” 

To which refusal and instructions, claimant excepted. 

The Jury returned the following vertlict:— We, the Jury, find 
the property claimed herein, te be subject to the said plaintiff’s ex- 
ecution.” 

L. A. Thompson & C. H. Dupont, for Claimant : 

Upon the facts of this case, they assumed the following proposi- 
tions, to wit: 

I. The interest of Sadbury, being only an equitable interest, viz. : 
an interest in the “ equity of redemption,” was not subject to be sold 


























266 SUPREME COURT. 





Phillips os. Hawkins. 





under a fi. fa. emanating from a common Law Court, and could be 
reached only through the process of a Court of Equity. 3 Atkin’s, 
739. 8 East. 467. 1 Arch. Prac. 293. 

II. Wood, as mortgagee, held only a trust estate in the property, 
and this was such an equilable interest as could not be taken under 
the process of a Court of Law, for his personal debts. 

If, in opposition to this position, it be contended, that the mortgagee 
is in possession of the legal title, the reply is: 

First—That although this may be technically true, yet the interest 
conveyed to the mortgagee is a qualified and limited interest, which 
cannot be taken by any process of faw, for his private and individual 
debts. 1 Mad. Ch. Pr. 455. 2 Story Eq. 289. Fonb. Eq. b. 11. 
chap. VII, sec. 1, note A. 

Secondly—Vide 4 Durn. & East, 646, as applicable to executions. 
The doctrine, that the “legal title” is in the mortgagee, is to be re- 
ceived in a purely technical sense, and if it ever were intended to 
make the terms “title and estate” synonymous, that doctrine is now 
exploded; for a deed of mortgage is now viewed as a mere “security,” 
and it is now necessary to resort to Chancery, as the only tribunal 
in which the mortgagee can make his estate available. 2 Story Eq. 
326 to 330. Fonb. Eq. b. 2, chap. 1, sec. 2. 4 Kent, 157. 

Thirdly—The term “legal title” does not mark the quantity or 
quality of the interest possessed by the mortgagee, and is to be distin- 
guished from the term “estate”—the term, “title”, is only the evidence 
of a “ right”—the term, “estate”, is the right itself. The latter is 
tangible, and alone subject to levy and sale: the former is intangible, 
a mere evidence or muniment of estate. 

The legitimate deductions to be drawn from the foregoing argu- 
ment, are as follows, viz. : 

1. If the interest of Sadbury, as mortgagor, (being a mere “ equity 
of redemption,”) was so purely an equitable estate, as not to be 
reached by a common law process, or writ of execution issued against 
him singly, and the estate of Wood, as mortgagee, was in the nature 
of, and so essentially a trust, as to relieve it from responsibility for 
his personal or individual debts ; then, the mere circumstance of the 
writ of fi. fa. being “joint” against mortgagor and mortgagee, can 
impart to it no additional virtue or superior energy, so as to make it 
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as a joint writ, avail against the interest of both defendants, when, as 
against the separate estate of either, it was wholly inoperative. 

2. The first proposition being admitted, viz.: that “an equity of 
redemption is not subject to an execution at law,” if the levy, under 
this joint writ of fi. fa., be sustained, it inevitably leads to this absurd- 
ity, that, the mere form, or character of the writ, changes the respec- 
tive interests of the mortgagor and mortgagee, both as to quantity 
and quality, and converts a purely equitable, into a strictly legal 
estate. 

III. The trust, created by the deed of mortgage, although prima- 
rily intended for the indemnity of the mortgagee, inured to the ben- 
efit of all the creditors named in the deed, and could be enforced in 
a Court of Equity, against the mortgage. 

If this levy, by one of the creditors, (made by virtue of a common 
law process,) be sustained, then, it gives to that one creditor the pow- 
er to appropriate exclusively to his individual demand, an equitable 
fund, which a Court of Chancery would distribute to the creditors 
named in the deed, according to the dignity and magnitude of their 
several demands. 

IV. Thus far the argument has proceeded upon the ground, that 
the property was in that position that it could not be reached by a 
common law process, and was subject alone to the decree of a Court 
of Chancery. We now proceed to show, that (if the property was 
not subject to the fi. fa.) claimant obtained a full and complete title 
under the bill of sale from Wood, and deed of release from Sadbury : 

Ist. The mortgagee, acting as a “trustee”, has a right, with the 
assent of the mortgagor, to se!l and convey the mortgaged property. 

2d. As to the appropriation of the purchase money, the rule is, that 
‘“‘ when the /rust is of a complicated character, or the debts to which 
the fund is to be applied are numerous, the purchaser of a trust es- 
tate is not bound to see to the application of the money.” 2 Story 
Eq. 477-8-9.: Fonb. b. 2, chap. v1, sec. 2, and cases cited 12 
Wheaton, 498. 

V. The remedy of the appellee, (as plaintiff in execution) is by 
Bill in Equity against Wood & Sadbury, to compel an appropriation 
of the property to the payment of the debts mentioned in the deed of 
mortgage. 

13 
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VI. When the claimant was in possession at the time of the levy, 
it became requisite for the plaintiff in execution to show a “legal lien’’ 
paramount to the title of possession. 


Douglass § Hogue, for Plaintiff in execution : 


The positions taken by them were: 

Ist. That the execution, in this case, has relation back to the time 
of the delivery of the writ to the Sheriff. Bingham on Executions, 
page 80, xu vol. Law Lib. This property belonged to the defend. 
ants in execution jointly, and was, therefore, like all other chattel 
interests, subject to the execution, 

2d. If the property, so situated, was not subject to execution, then 
we contend, that the mortgage from Sadbury to Wood, his co-defend- 
ant, while the suit was pending, is void against the plaintiff in exe- 
cution ; because, its necessary effect, if allowed to stand good, is, to 
hinder, delay and defraud creditors. The principle settled in the ca - 
ses of Edwards vs. Harben, Ryall vs. Rowles, and many others in 
England, followed up by the case of Hamilton vs. Russel, in the Su- 
preme Court of the United States, and by many cases in the State 
Courts of this country, was this: that, in the case of an absolute sale 
or mortgage of goods, unless the possession accompanies the transac- 
tion, it is fraudulent, per se. The reason of these decisions was, that 
the necessary effect of such transactions is to hinder, delay and de- 
fraud creditors, and it was contrary to the policy of the law to sustain 
such sales or mortgages. The same principle applies to a case of 
this sort, it being a mortgage from one defendant to another, no mat- 
ter whether possession is delivered or not. The effect of sustaining 
such an act is, to hinder, delay and defraud ; and thus it comes with- 
in the principle settled in the cases referred to, which principle is ap- 
plicable to all cases of constructive fraud. See Kent, 1 vol. pages 515 
to 531. 

3d. If this will not hold, then, they contend: That, at the very time 
when Sadbury released his equity of redemption, the necessary legal 
operation and effect of his release was, to convey his equity to Wood ; 
. thus saving the necessity of a foreclosure, and thus enabling him to 
sell to Phillips. At that very point of time then, the property in the 
hands of Wood became subject to the execution ; and this, though it 
is called an assignment of the equity. The instrument shews on its face 
that it was a release, and was intended to enable Wood to sell. That 
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being the case, it must operate between parties between whom there 
exists some privity of estate. See 1 Tucker, page 252—Releases. 

4. The mortgage was forfeited at the time when the execution was 
placed in the officer’s hands and levied; and thus the legal estate 
was in one of the defendants. 


BaLTzELL, Justice: 

This is an appeal from a trial of the right of property in a negro 
woman Dolly, had under the laws of the State permitting a party, 
whose property is levied upon under execution or attachment, to have 
a trial of the right, on presenting an affidavit and giving bond as re- 
quired by the statute. 

Sadbury, the original owner of the property, on the 4th May, 1842, 
mortgaged it to Uz Wood, “to pay all of certain notes on which 
Wood was security, together with interest, &c., so that Wood shall 
in no way be interrupted or injured in consequence of his having be- 
come security thereon, or shall, by any other lawful means, keep and 
save harmless said Wood, from the payment of said notes or any part 
thereof, and all costs, damages and charges, as security,” de. 

About the 2d of July, 1845, (for the bill of sale has no date,) Wood, 
“ for the consideration of $500, sold and conveyed to Phillips the ne- 
gro in question, as mortgagee. ” . 

Sadbury, by bill of sale dated 30th June, 1845, reciting the mort- 
gage, and “that Wood had been compelled by process of law to ex- 
pend and advance, as surety or endorser, certain sums of money to 
« Hore thag the yalye of the said negro woman: to reimburse Wood, 

oe and to save tW@ expense of a amit to ‘ieypcloentad walling that a @le 
should be effected by private arrangement, he gives his assent to the 
sale to Phillips, and renounces and ae all right, title and inter. 
est in the said negre slave.” 

On the trial it vas fdmitted eeu $076 29, paid Sloas of 
Wm. Williams, one of the debts enumerated i ine the wprigagey was 

~ paid.on a security debt.of Sadbury. ss 
« The plaifMff inf®xecution, contesting e claim of Phillipenyreliog 
on an execution from the Superior Court of Gadsden conngy, against . 
Wood & Sadbury, for the stm of$795'04, with interést"& | eet ’ 
upon this negfo woman and her child, the 4theof August, 18 

The question is, Wiss has the better” title?” I is" too’well estab. 

lished both by the English and American authorities, to admit of ques- 
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tion, that, “on failure by a mortgagor to comply with the condition 
of the mortgage, the title in personal property becomes absolute in 
the miortgagee, and he may reduce it to possession.” 4 Kent, 138-9. 
Pow,on Mort. 3. 2 Vesey Jr. 378. 10 John. 471. Brown vs. 
Bement, 8 John. 96. 5 John, 258. 2 Pickering, 610. 7% Cowen, 
290. So,“ his interest may be levied on and sold under execution.”’ 

The case of Ferguson vs. Lee, is precisely in point. “C. Lee had 
a mortgage upon personal property, which became absolute on the 
1st of December, 1828. The property, therefore, became his on 
that day, as the mortgage was then forfeited. Subsequent to that 
day, the deputy Sheriff levied on the property, as the property of C. 
Lee—the levy was good and held the property.” 9 Wendell, 258. 

In the case under consideration, claimant asserts a forfeiture of the 
mortgage, by producing the.deed of Sadbury, which admits, “that 
Wood had been compelled, by process of law, to expend and advance 
as endorser, sums of money to more than the value of the woman.”’ 
The title in the negro woman was then absolute and complete in 
Wood at the date of the bill of sale, and was subject to the execution 
of Phillips, it being operative and in force at that time. 

We do not conceive it necessary to go into a more minute consid- 
eration of the case, either as to the instructions given, or those re- 
fused, satisfied that the right is with the plaintiff, and that the verdict 
was properly rendered. We see no objection to the instruction giv- 
en by the Court below. The judgment is, therefore, affirmed with 
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Cuancey Warp anp Cuares P. May, Partners, &c., TRADING 
as Warp & May; ror THE UsE or JosePH F.. Crossy, vs. JaBez 
B. Butt anp Ricnarp A. Sune. 


This Court can only reverse a judgment for error in law. 

The correct rule, in cases tried by the Court sitting as a Jury, would seem to 
be, that where facts alone are submitted, and the Court has only to weigh the 
evidence and determine accordingly, no Writ of Error lies: and where mixed 
questions of law and facts are presented to the Court for its decision, no Writ 
of Error lies, unless the Court is called upon to decide a question of law, or 
such question of law necessarily arises out of the facts, and is distinctly pre- 
‘sented to the Court upon them, so that the decision of the point of law will 
decide the merits of the cause, and the decision of the Court is wrong. 

To support an action for use and occupation, a demise must be shown, or some 
evidence given to establish the relation between the parties of landlord and 
tenant. 

A lessee, who covenants to pay rent and repair, with express exception of cas- 
ualties by fire, is liable upon the covenant for rent, though the:premises be 
burned down, and not re-built by the lessor after notice; and a Court of 
Equity will not restrain the lessor from suing for the rent. 

Where the lessor re-builds before the expiration of the term, and leases to a 
third party, the lessee, who had paid his rent in advance, but had abandoned 
the lease after the destruction of the property, is entitled to recover back the 
rent so paid by him from the time of the second lease, and at the rate which 
the landlord had received from him. 


Error to Leon Circuit Court. 

By consent of parties, a Jury was waived, and this case, at the 
Spring Term of Leon Circuit Court, 1846, submitted to be tried by 
the Court—His Honor Judge Macrae, presiding. 

The facts will be found in the opinion of the Court. 

S. Towle, for Plaintiffs in Error, contended : 

1. That a writ of error would lie in this case ; for although a Jury 
was waived at the trial below, and no questions of law appear to have 
been expressly raised, yet the amount of the judgment below, itself, 
shews what legal construction was put by the Court upon the facts, 
which facts are spread upon the record. If that egal construction was 
erroneous, this Court may correct it; that being a matter of law. 

II. The Court below erred in not giving judgment for a larger 
amount. It decreed, that the rent paid by the lessees in advance, 
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should be refunded from the date at which the lessors re-let the prem- 
ises to the new tenant; and not from the beginning of the current 
year, from the date of the fire, or from the date of the landlord’s re- 
entry for the purpose of re-building. In this there was error, what- 
ever view is taken of the facts. -Shep. Totich.90. 21 Pick. R. 28. 

1. If the lease conveyed, as We believe it did, the land as well as 
the store, (meaning s/ore-house) then, the right of possession of the 
lot and of all erections thereon, vested in the lessees to the end of 
their term, only to be divested by surrender or eviction. Baker vs. 
Holtzapfell, 4 Taunt. 45. Same case, 18 Ves. 116. 16 Mass. 449. 
There was no surrender or eviction in this case. Chit. on Contr. 
263. Baker vs. Holtzapfell, ubi supra. 2 Vern.112. The lessees 
became, in fact, the landlords, and entitled to demand from the orig- 
inal lessors the rents received by them from the new tenant, from the 
5th December, 1843, to wit, $132 70, or the same amount as rent, 
under the count for use and occupation—the tort being waived.— 
Bell vs. Sibbs, 8 T. R. 327. Birch vs. Wright, 1 T. R. 378. 3 
M. & Sel. 191. 1 Taunt. 44. 8 Bing. 43. 

But admit there was a surrender: it took effect, not from the date 
of the new lease to the third party, but from the date of the fire, or, 
at latest, from the date of the lessors re-entry ; and the lessees were 
entitled to a return of their rent from the commencement of the then 
current quarter, to wit, Ist May, which was the beginning of the 
year. Chit. on Contr. 261—263—569. Carr. J. in Briggs vs. Hall, 
4 Leigh R. 484. 

Admit there was an eviction: it took place on the 15th July, when 
the lessors re-entered to re-build, which they had no right todo. 4 
Taunt. 45. And the result would be the same as if a surrender were 
made: the rent should be refunded to the lessees from the beginning 
of the year. 

2. It may be contended, that the lease did not convey the land, 
but only the store, viz., “the new brick store, on 100 foot street next,” 
&c., and when that was destroyed the lease was ended. Admit 
this for the sake of argument. ‘The store erected after the fire, com- 
plies in all respects with the description of that actually leased. It 
was “the new brick store, on 100 foot street,” &c. &c. It was 
to all intents the same store as that first leased; and the lessors are 
estopped by their deed, from contending otherwise. The lessees then, 
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are entitled to the new store and its rent, and may recover in this 
action. 

3. It may possibly be contended, by the defendants in error, that 
“store” means only the building—the mere bricks and mortar—a 
mere room—the destruction.of which put an end to the lease. If but 
a mere room, a personal chattel, the lease is a sort of bailment—a 
locatio rei. ‘The bailor is bound to keep the thing bailed in good re- 
pair; (Story on Bail, 377) and failing to do so, to refund the rent 
from the date of the fire; or restore the thing, when repaired—Story 
on B. 376—or its rents, &c. 

In an equitable point of view, the defendants in error have no claim 
for favor from the Court. By the original lease to the plaintiffs in 
error, they sold for an adequate price, the right to use and possess 
the store and land till the Ist May, 1844. There is no justice in al- 
lowing them to retake possession of those premises, violate their first 
contract, and then make a profit by their pwn wrong. The fact of 
their re-building, when not compelled to do so, entitles them to no 
favor. They built for the sake of the rent to accrue thereafter, as 
long as the building should stand. They should not be allowed to 
trench upon rents which they had already once sold, to wit, those 
prior to Ist May, 1844. On the other hand, the appellants having, 
as lessees, taken all risks; having, in any event, lost by the fire the 
use of the premises for a considerable time, have justice as well as 
law to support their claim. 


L. A. Thompson, for Defendants. 


Dovetass, Justice : 

This is an action of assumpsit, and was brought up from the Cir. 
Court of Leon county by Writ of Error. The declaration contains 
two counts : 

First—Money lent and advanced, money paid, laid out and expend- 
ed, and money had and received. 

Second—For use and occupation. Plea, non assumpsit. 

A Jury, to assess the damages, was waived by the parties to the 
suit by their respective attorneys, and the facts were submitted to the 
Court for its decision, pursuant to the provision contained in the first 
section of the att of November 21st, 1829, “To amend an act regu- 
lating judicial proceedings.” Duval’s Compilation, page 105. The 
plaintiffs having introduced their testimony rested. 
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Whereupon the defendants, by their counsel, demurred to the ev- 
idence of the plaintiffs; and the plaintiffs, by their counsel, having 
put in their joinder to the demurrer, “all the matters of law and of 
fact were submitted to the Court for its decision.” ‘The demurrer 
brought upon the record the following proof: 

Ist. A lease, by one William Wyatt, to the plaintiffs in error. 
which is as follows, viz. : 

* This Indenture, made this the 10th day of February, A. D. eigh- 
teen hundred and forty, between William Wyatt of Leon county, Ter- 
ritory of Florida, of the one part, and Ward & May, merchants, in 
the county and Territory aforesaid, of the other part, witnesseth :— 
That the party of the first part, has rented and leased to the parties 
of the second part, the new brick store, south of F. Towle’s building, 
on one hundred foot street, at four hundred dollars for the first year, 
and four hundred and fifty dollars for the three succeeding years, with 
the refusal of ‘the same, after the expiration of that time, at a fair 
rent: the party, of the second, to have possession by the first of May 
next, when the rent istocommence. ‘The parties of the second part 
are to pay the party of the first part, his heirs and assigns, the afore- 
said rent in quarterly instalments.. The party of the first part, is to 
counter and shelve with drawers the said store, as per plan annexed. 
It is further understood, that whatever other improvements the par- 
ties of the second part may make in the said store, shall be at the 
expense of the second party; but with the understanding and agree- 
ment, that the party of the first part shall, on the removal of the par- 
ties of the second part, pay the cost of all such improvements, or al- 
low them to be removed by. the second parties.” ‘The only addition- 
al proof which the record discloses, is that, “on 1st May, 1843, plain- 
tiffs paid $450, in Union Bank bills, worth 334 cents in the dollar 
in good funds, in advance for rent up to Ist May, 1844: on the 25th 
May, 1843, the store was destroyed by fire: on the 15th of July, 1843, 
the defendants commenced the erection of a new building on the lot 
and site where the store stood, which being completed, was on the 
5th of December, 1843, re-leased by defendants to a third person, 
at the rate of $325 per annum, in good funds, and the rent received 
by them to Ist May, 1844, and afterwards; the plaintiffs being oyt of 
the country afier the fire. The defendants offered the plaintifis to 
pay them, or refund them rent from the 5th December, 1843, at the 














JANUARY TERM, 1847. 275 





Ward & May vs. Bull & Shine. 





same rate which they had received, say, $450 per annum, in Union 
Bank funds, of the value of 334 cents per dollar.” 

The Court, having duly considered all the matters of law and fact 
referred to it, proceeded to render judgment as follows, to wit : 

“Tt appears to the Court, that the matters shewn in evidence by 
the plaintiffs, are sufficient in law to maintain the issue joined here- 
in; and it being by consent of parties referred to the Court to assess 
the damages which the plaintiffs had sustained, by reason of the mat- 
ter shewn in evidence as aforesaid ; it is therefore considered by the 
Court, that the plaintiffs do recover from the said defendants the sum 
of sixty dollars and forty-two cents, the damages which the said plain- 
tiffs have sustained by reason of the matter shewn in evidence as 
aforesaid, and their costs by them about their suit in this behalf ex- 
pended, and the said defendants in mercy,” &c. 

Whereupon the said defendants, by their attorney, filed their Bill 
of Exceptions, &c. 

The plaintiffs in error took no exceptions ; but being dissatisfied 
with the amount of their judgment, have brought it up to this Court 
for revision. No errors are in form assigned. The counsel for the 
plaintiffs in error, however, insists that the Court erred in not giving 
judgment for a larger amount; and this, they contend, is entirely a 
question of law, and ask the Court to give such judgment as the Court 
below ought to have given. That a party may bring a writ of er- 
ror to reverse his own judgment for error, if injustice has been done 
him in the Court below, is well settled. Ingalls vs. Lord, 1 Cowen, 
240. Sarles vs. Hyatt, ibid, 253. Capron vs. Van Noorden, 2 
Cranch, 126. Teal vs. Russell, 2 Scammon, 32. Johnson vs. Jebb, 
3 Burr, 1772. Tidd’s Pr. 1134. Bissell vs. Marshal, 6 John. 100. 
Nor is there any doubt that the Court may proceed to give such judg- 
ment as the Court below ought to have given, if the case is properly 
before us for that purpose. Duval’s Comp. 109, sec. 5, 2 Bac. Abr. 
503. But this Court can only reverse a judgment for error in law, 
not for error in fact. Upon a writ of error, containing error in fact 
and error in law, the Court ordered the error in fact to be stricken 
out, and reversed the judgment for error inlaw. Lewis vs. Lawson, 
1 Root, 162. In the case of Neilson vs. McCabe, 9 Missouri Reps. 
48, and Von Pheel vs. The City of St. Louis, ibid, 49, the Supreme 


Court of Missouri held, that the decision of the Circuit Court, sitting 
14 
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as a Jury, will not be set aside, unless the record shows, that the Cir- 
cuit Court was called upon to decide some question of law, and its 
decision was wrong. ‘Those cases were followed by that of Young 
vs. Kelly, in the same Court, where the same principle was main- 
tained, and the Court said: “In a case like this, where the Court 
discharges the duty of a Jury, as well as its own peculiar duty, it 
seems more particularly necessary that the appellant should call on 
the Court to decide the law arising on the facts detailed in evidence. 
No such decision being made, this Court feels no disposition to dis- 
turb the verdict of the Court sitting asa Jury.” In the case of Rey- 
nolds vs. Rogers, 5th Hammond, 169, the Court held, that where mat- 
ter of fact was stibmitted to the decision of the Court, neither party 
could sustain a writ of error, and the cases of Dovenor vs. Swafford, 
1 Scammon, 166, Gilmore vs. Ballard, ibid, 252, and.Stringer vs. 
John & Wm. Smith, ibid, 295, are all in point. An appeal, or writ 
of error, (the Court said, in the cases of Gilmore vs. Ballard, and 
Dovenor vs. Swafford,) if recognized in such cases, would be equiv- 
alent to a new mode of obtaining a new trial. It undoubtedly would 
be so, and we are not disposed to countenance this mode of practice. 
In the case last cited, the Court remarked: “ It is of importance that 
innovations on the rules of proceeding should not be sanctioned, and 
that those which are found, after long use and practice, to be best 
adapted to the decision of causes, should be adhered to.” A propo- 
sition founded in good sense and reason, and to which we most fully 
assent. The correct rule in the cases tried by the Court sitting as 
a Jury, would seem to be, that where facts alone are submitted, and 
the Court has only to weigh the evidence and determine accordingly, 
no writ of error lies: and where mixed questions of law and fact are 
presented to the Court for its decision, no writ of error lies, unless 
the Court is called upon to decide questions of law, or such question 
of law necessarily arises out of the facts, and is distinctly presented 
to the Court upon them, so that the decision of the point of law will 
decide the merits of the cause, and the decision of the Court is wrong. 
In this case, the facts were distinctly presented to the Court by the 
demurrer to the evidence, and several questions of law were incident- 
ally involved in determining the rights of the parties upon them, as 
connected with the facts of the case ; but no particular question in- 
volving the whole, or to any great extent the merits of the cause. was 

















JANUARY TERM, 1847, 277 
Ward & May vs. Bull & Shine. 








prominently and distinctly presented to the Court by counsel, nor did 
auy such necessarily arise out of the evidence, so as to make a deci- 
sion upon it the subject of a writ of error. The remedy of the plain- 
tiff, if the verdict was too low, was a motion for a new trial in the 
Court below, upon which all these incidental questions might have 
been heard. And here we might with propriety stop; but this case 
has been pressed upon the Court by the counsel for the plaintiffs, 
with a zeal and earnestness which evinces his confidence in the jus- 
tice of his clients’ claim toa reversal of this judgment, and is deserv- 
ing of further notice from us; and we, therefore, proceed to give our 
views briefly upon the merits. 

The only question of law expressly raised, and distinctly presented 
to the Court in this case, was decided in favor of the plaintiffs in er- 
ror, and a writ of error will not lie in favor of the party applying.— 
Sterrett vs. Creed, 2 Hamm. 343. Tribue vs. McKiterick, 4 Bibb, 
180. Hammond vs. Buttell, 1 Call, 567. Hughes vs. Stickney, 13 
Wend. 280. Henry vs. Smoot, Minor, 18.- Carry vs. The State, 4 
Port. 186. Indeed, the plaintiffs in error do not complain of that de- 
cision, but only that the amount found by the Court to be due to the 
plaintiffs, and for which judgment was rendered in the Court below, 
is too small. In order to determine the correctness of this proposi- 
tion, and ascertain the rights of the plaintiffs in error in this suit, we 
must look to the nature of the action, and the circumstances of the 
case as disclosed by the evidence. 

The declaration, as before stated, contains two counts; one, for 
money had and received, and the other, for use and occupation. We 
will reverse the order, and enquire, first, whether the plaintiffs are 
entitled to recover on the last count. This count is founded on the 
statute of 11 Geo. 2., chap. 19, sec. 14, by which it is enacted, that 
“it shall be lawful for a landlord, where the agreement is not by 
deed, to recover a reasonable satisfaction for the lands and tenements, 
or hereditaments, held or occupied by the defendant in an action on 
the case, for the use and occupation of what was so held and enjoyed ; 
and if in evidence, on the trial of such action, any parole demise, or 
any agreement (not being by deed,) where a certain rent is reserved, 
shall appear, the plaintiff in such action shall not, therefore, be non- 
suited, but may make use thereof, as an evidence of the quantum of 
damages to be recovered.” Chitty on Contracts, 105—106. 1 Chit- 
ty’s Pl. 338. 
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Assumpsit for the use of and by permission and assent of the plain- 
tiff, or an express promise to pay a certain sum, or, in general, to 
pay to the plaintiff’s satisfaction for such use, lies, at common law, 
independent of the statute. Eppes vs. Call, et ux. 4 Hen. & -Munf. 
161. And it has also been held to lie on an implied promise: Sut- 
ton vs. Mandeville, 1 Munf. 407. Gunn vs. Scovie, 4 Day, 299.— 
Logan vs. Lewis, 1 J. J. Marsh. 3. But, to support an action for 
use and occupation, a demise must be shewn, or some evidence given 
to establish the relation between the parties of landlord and tenant. 
Stoddert vs. Newman, 7 Harr. & John. 251. Boston vs. Binney, 
11 Pick. 1. Pott vs. Lester, 1 Yeates, 576. Follan vs. Baisman, 
3 Miss. 405. Featherstonehaugh vs. Bradshaw, 1 Wend. 134.— 
Smith vs. Stewart, 6 John. 46. Story on Contracts, p. 398, sec. 656. 
There is nothing in the evidence in this case, which shews a con- 
tract, either express or implied, on the part of the defendants in er- 
ror to pay rent for the premises in question, to the plaintiffs in error. 
They only offered to return the amount of the rent which they had 
received for the time that intervened between the 5th of December, 
1843, and the first day of May, i844. The plaintiffs in error can- 
not, therefore, recover on that count, but must fall back upon their 
count for money had and received, to recover back the rent which 
they had advanced. There is no evidence either of money lent or 
advanced, or money paid, laid out, or expended. The charge for 
money had and received, is therefore the only one on which the plain- 
tiffs in error can rest their case. This kind of equitable action, to 
recover back money which ought not in justice to be kept, it is said, 
is very beneficial, and therefore much encouraged. Chitty on Con- 
tracts, 182. It lies only for money, which “ex aequo et bono”, the 
defendant ought to refund. 3 'Tucker’s Blackstone, 163. 1 Chitty’s 
Pl. 341. Chitty on Contracts, 182. By bringing this action the 
tort is waived. 2 Smith’s leading cases, page top 131, side 89.— 
What then, are the plaintiffs in error entitled to recover on this count? 
A lessee who covenants to pay rent and repair, with express excep- 
tion of casualties by fire, is liable upon the covenant for rent, though 
the premises are burned down and not rebuilt by the lessor after no- 
tice. Story on Contracts, page 376, sec. 605. Towle vs. Bate, 6 
Mass. 63. Izon vs. Garton, 5 Bing. New Cases, 501. Balfour vs. 
Weston, 1 Term R. 311. And a Court of Equity will not restrain 
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him from suing for the rent. Leeds vs. Cheetham, 1 Sim. 145. 
Haltzapffel vs. Baker, 18 Ves. Jr. 117. Balfour vs. Weston. 
1T. R. 312. At the trial of this last case, Buller, Justice, read 
the following note of the case of Pindar against Ainsley and Rut- 
ter, at the sittings at Westminster, after Michaelmas Term, 1767. 
That was an action of ejectment, by the tenant against the landlord, 
to recover the possession of some houses which had been burned down 
during the term, and rebuilt by the landlord, In the lease there was 
an express covenant, on the part of the tenant, to pay rent; but he 
had paid none subsequent to the time of the fire. Lord Mansfield, 
before whom the cause was tried, said, the consequence of the house 
being burned down is, that the landlord is not obliged to rebuild, but 
the tenaht is obliged to pay rent during the whole term. ‘The prem- 
ises consisted of houses only, and the fire has made them quite useless. 
In March, 1763, the premises were worth nothing ; but the landlord, 
if he had insisted on the rigor of the law, might have obliged the 
plaintiff to pay the rent for nothing, during the remainder of the term. 
Then the plaintiff would have been glad to have delivered up the pre- 
mises ; therefore he left it to the jury to consider, whether it was not 
to be presumed that the tenant had abandoned the lease at the time of 
the fire, and, accordingly, the defendant had a verdict. So, in the 
case before us: the store being burned down, the defendants in error 
were not bound to rebuild; but the plaintiffs in error were bound, by 
their express covenant, for the rent during the whole term; and al- 
though they had paid it in advance, had no claim to recover it back. 
On the 25th of May, the kouse was burned down. The premises, for 
aught that appears, consisted of the store only. From that time to 
the 5th of December, they were worth nothing. The landlords (the 
defendants in error,) might have laid by during the remainder of the 
term ; in which case the plaintiffs in error would have lost their mo- 
ney entirely. They would have had no claim to recover any part of 
it. The idea, that the defendants in errot were bailors, and bound 
to keep the bricks and mortar (the rubbish left by the burning of the 
store,) in ragair, as argued by the counsel for the plaintiffs in error, 
seems to the Court a fallacy. On the contrary, if the defendants in 
error were bailors, the plaintiffs in error were bailees, and bound to 
take such care of the property as a prudent man would take of his 
own affairs. Story on Bailments, 8—16. 1 Smith’s leading cases, 
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100. 2Jones on Bailments,6—110—119. ‘Tomkins vs. Saltworth. 
14 Sarg. & Rawle, 775. It does not appear, however, that they took 
any care of it, or paid any regard to it after the fire. ‘They were out 
of the country, and do not appear to have left any agent to attend to 
it. The bricks and mortar, so frequently spoken of at the hearing, 
were not the property of the lessees, nor could they have used them 
without the consent of the lessors. Upon the whole circumstances 
of this case, we think there was quite as strong grounds for the Judge 
who tried this cause in the Court below, to presume that the defend- 
ants in error entered to rebuild the store by the assent of the piain- 
tifls in error, that they might have the benefit of the return of their 
rent they had paid from the time the new store should be completed, 
(as it was the only way in which they could get any thing,) as there 
was in the case of Pindar against Ainesly & Rutter, for Lord Mans- 
field to leave it to the jury to consider, whether the tenant had not 
abandoned the lease. It was insisted, however, on behalf of the 
plaintiffs in error, that they were entitled to all the rent of the new 
store for the time intervening between the 5th day of December, 1843, 
and the first day of May, 1844; but there is no proof as to the rela- 
tive value of the old store andthe new one. The latter may, for aught 
that appears, have been worth ten times as much as the former. 
This is an equitable action. 'We must look at the finding of the 
Court as though it had been the finding of a Jury, and presume that 
he took into consideration all the equitable circumstances which he 
might properly have left to a Jury to consider, had that mode of trial 
been adopted. There was no eviction in this case, for that can only 
be by title paramount. Bac. Abr. title Rent, 1. Saunders R. 204, 
n. 2. Ibidem, 322, n. a. 4 Kent’s Comm. 462. 2 Jac. L. Dict. 
444. There was no expulsion from the store, for it was gone. 
There was no actual expulsion from the ground on which it stood, 
for the lessees had left, not only the premises, but the country. There 
is no trespass—no tort, for-that is waived by the bringing of this ac- 
tion. On the 5th of December, 1843, the new store was leased, and 
from that time the plaintiffs in error were entitled, upop.the princi- 
ples we have assumed, to a return of the rent they had we at the rate 
at which the defendants in error had received it. Until that time the 
premises, so far as rent was concerned, were valueless. The loss 
must fall either upon the lessors, or lessees; and there is no more 
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equity that the landlord should bear it, than the tenant. When the 
tenant (as in this case,) has expressly covenanted to pay rent, and 
when the landlord must bear the loss of the property destroyed, the 
calamity is mutual. "3 Kent’s Comm. 467. The Court found what, 
under all the circumstances, appears to us to have been just and equi- 
table ; and if error would lie in such a case as this, we should not be 
disposed to disturb the verdict. 
The judgment of the Court below is affirmed with costs. 
Per Curiam. 





Ortorr M. Dorman, vs. Rosert Bicetow, Executor oF FRAncts 
RicHarpD. 


A. made a promissory note to pay B. a sum of money on a day certain, and C. 
endorsed thereon, ‘I agree to stand security for the payment of the within 
amount.” Held, in an action against C., that his undertaking, by the said 
endorsement, was not within the statute of frauds of this State, and that the 
action was maintainable against him. 

A promise to pay the debt of another, made in writing and signed by the party 
to be bound, but without expressing the consideration on which the promise 
is founded, is sufficient, and is not within the statute of frauds of this State. 

A surety cannot avoid his liability on the ground, that the payee did not use 
due diligence against the principal, without showing that he had given the 
payee notice to proceed against the principal, which he had disregarded. 

In the absence of a Bill of Exceptions, showing the testimony exhibited in the 
Court below, the presumption is, that there was full and adequate evidence 
before the Jury, to warrant and support the verdict, under the declaration 
tc which it was responsive. 

A note filed in a cause, but not connected with the declaration by a Bill of Ex- 
ceptions showing that it had been given in evidence in the Court below, can- 
not be deemed a part of the record submitted for the inspection of this Court ; 
nor can it be brought before this Court by an assignment of errors. 

A Bill of Exceptions is necessary, when the alleged error cannot otherwise ap- 
pear on the record. 


Aprgat from the Superior Court of the late Territory of Florida, 
sitting for the counties of St. John’s and Musquito. 
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Judge Douglas did not sit at the hearing of this case. 

Assumpsit on the following endorsement on a promissory note by 
Dorman, the defendant: “I agree to stand security for the payment 
of the within amount.” For the other facts, see the opinion of the 
Court. 

G. T. Ward, for Appellant. 

J. & L. Branch, for Appellee : 

This was an action on a note made by A. W. Walker, payable to 
Robert Bigelow, Ex’r., and guaranteed by appellant. 

The appellant relies on the 10th section of our Statute of Frauds, 
(Duval’s Comp. 206) and pretends that, under that section, his prom- 
ise was void, because the consideration was not expressed in writing. 
The English cases, even if they are to be considered as having set- 
tled the law in England, are not applicable here, where we have a 
statute essentially differing from the English Statute of Frauds. 29 
Car. 2,C. 3. Roberts on Frauds, 467. They, respectively, read 
thus :— 

ENGLISH STATUTE. STATUTE OF FLORIDA. 

“«Unless the agreement upon which ** Unless the agreement, or promise: 


such action shall be brought, shall be | upon which such action shall be 
in writing.” brought, shall be in writing.” 


The statutes are verbatim et literatim the same, except that the 
words, “or promise,” are inserted in ours. No one can doubt, on 
reading the two statutes and the English cases, that our statute was 
drawn by a lawyer, and that the word; promise, was introduced for 
the express, purpose of meeting the difficulty which had arisen in the 
English Courts, and to obviate the rigid and inconvenient rule which 
the Court of King’s Bench had felt itself constrained to adopt in 
Wain vs. Warlters—5 East. 10—because of the failure to insert in 
the English statute, the words, “or promise.” No case was ever 
more reluctantly sanciioned by the Courts even in England. Lord 
Eldon never approved it—Minet, ex parte, 14 Vesey, jr. 190. In 
this country, C. J. Parsons disapproved it—5 Mass. 360—and C. J. 
Parker, after an elaborate examination, expressly refused to abide by 
it. 17 Mass. 122. The rigor and inconvenience of the rule were 
so universally complained of, that several of the United States, Flor- 
ida of the number, have introduced the words, “or promise,” into 
their Statutes of Frauds, which exactly accomplishes what was in- 
tended by 29 Car. 2, C. 3. 
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The reasoning of the English cases is, that their statute having 
been drawn by C. J. Hale, (it is now known, however, that he did 
not draw it,) the words of it ought to have their technical significa- 
tion given to them; and as the technical word agreement embraces 
the “ consideration for the promise, as well as the promise itself,” it 
must follow, that the consideration for the promise, as well as the 
promise itself, should be in writing. In Wain vs. Warlters, Law- 
rence, Judge, said: “If the question had arisen merely in the first 
part of the clause,” that is, where the word promise is used, “I con- 
cur that it would only have been necessary that the promise should 
have been in writing.” Le Blanc, Judge, said: “It would have 
been better if the Legislature had used the words, ‘unless the prom- 
ise or agreement, upon which the action is brought, shall be in writ- 
ing,’—but not having done so, I think we must adhere to the strict 
interpretation of the word agreement ; which means, the considera- 
tion for which, as well as the promise by which a party binds him- 
self.” So reasoned all the Judges, not only in that, -but in all sub- 
sequent cases. . 

As by the express terms of our statute, if the promise is in writing, 
it is sufficient: the reasoning can have no force here. Violett vs. 
Patten—5 Cranch, 151—was a construction by the Supreme Court 
of the U. S., of the Virginia statute,-which is an exact copy of ours. 
The Court said, it was sufficient if the promise was in writing, and 
that the consideration need not be. . 

This is not a promise to answer for‘the debt of another. It is an 
original independent undertaking, concurrent and joint with that-of 
the maker, and does not come under the Statute of Frauds. Hunt, 
Adm’r. vs. Adams, 5’Mass. 360. Snively vs. Johnston, 1 Watts and 
Serg. 309. Story on Prom. Notes, 58, and notes. 

Macrakg, Justice : 

This is an appeal from a judgment rendered by the late Superior 
Court of St. John’s County, in an action of assumpsit brought by 
Robert Bigelow, Executor of Francis Richard, deceased, against Or. 
loff M. Dorman, to recover from the latter, as endorsee, surety, and 
promisor, the amount of a promissory note alleged to have been exe- 
cuted by one Augustus W. Walker, to the plaintiff, for the hire of a 
slave, with the following endorsement, alleged to have been made by 


the defendant : 
15 
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“ Tagree to stand security for the payment of the within amount. 
; O. M. DORMAN.” 

The declaration contains five several counts. The first, charges 
defendant as enderser of a promissory note: the second, proceeds up- 
on his promise and undertaking in writing, to pay the plaintiff the 
sum of $205, the amount of said note, when due, in consideration that 
plaintiff would hire a slave to one Augustus W. Walker, for one year: 
the third, charges the defendant upon his undertaking in writing, up- 
on a like consideration, to stand security for the payment of said sum 
for said hire, when due: the fourth, is founded upon a like undeytak- 
ing, in consideration that plaintiff had hired said slave as aforesaid : 
and the fifth sets out, that defendant in consideration that plaintiff had 
hired said slave to said Walker, for said sum for one year, upon con- 
dition that said Walker should give his promissory note with good se- 
curity, for the payment thereof, made his endorsement in writing on 
the note so given by said Walker, whereby defendant promised to 
stand as security for the payment of said sum of money, being the 
consideration of the hire aforesaid. To this declaration the defend- 
ant pleaded the general issue; upon. which plea issue was joined, and 
thereupon verdict and judgment were rendered for the plaintiff. 

No bill of exceptions has been returned, or appears to have been 
taken and filed in this case, whilst the errors alleged by the counsel 
for the appellant, appear to be exclusively based upon the note or 
instrument filed with the declaration, in the view taken by him of 
the legal character and effect of the endorsement thereon. Nor has 
an assignment of errors been regularly made and presented. Those, 
however, which have, by consent and with the-leave of this Court, 
been informally presented in argument, are of the limited scope just 
mentioned, and they appear to resolve themselves into two leading 
objections to the judgment below, to which alone we deem it proper 
to direct the attention of this Court; and in doing this, we do not, as 
will be shewn in the sequel, consider the determination of these points 
to be indispensable in making up our opinion and judgment upon the 
record before us. 

The first, and main ground of error relied on is, that under the 
tenth section of the Statute of Frauds of the State of Florida—Duval’s 
Comp. 206—the appellant is not liable on account of the endorse- 
ment in question, for want of a consideration expressed upon the face 
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of it, whereon to predicate his alleged undertaking or agreement. 
In support of this ground, his counsel here assumes the position, that 
the tenth section referred to, demands the same interpretation as the 
fourth section of the Statute of Frauds of England—29 Ch. 1 c. 3— 
on the same subject ; afd for a proper construction of these sections. 
in view of their application to this case, he cites the leading English 
and New York cases of Wain vs. Warlters, 5 East. 10, and Sears vs. 
Brinck, 3 Johns. 210. 
The tenth section of the Statute of Frauds of this State, before men. 
tioned, provides, “ that no action shall be brought whereby to charge 
any Executor, &c., upon any special promise,” &c., “or whereby 
to charge the defendant, upon any special promise, to answer for the 
debt, default, or miscarriage of another person, or to charge any per- 
son upon any agreement made upon consideration of marriage,” &c.., 
“or upon any contract for the sale of lands,” &c., “or upon any 
agreement that is not to be performed within the space of one year,” 
&c., “unless the agreement or promise upon which such action shal! 
be brought, or some note or memorandum thereof, shall be in writing 
and signed by the party to be charged therewith, or by some other 
person by him thereunto lawfully authorized.” The corresponding 
section of the English statute referred to, provides, “that no action 
shall be brought whereby to charge the defendant upon any special! 
promise to answer for the debt, &c., of another person, &c., uniess 
the agreement upon which such action shall be brought, or some me. 
morandum or note thereof, shall be in writing,” &c. The Statutes 
of Frauds, of most of the States, including New York, conform ex- 
pressly to that of England. Those of Virginia and Tennessee cor- 
respond with the statute of Florida, to the extent above recited. 
Supposing the case of Wain vs. Warlters at all applicable iu the 
decision of the case at bar, an important preliminary question arises. 
Whether the decision in that case, is applicable to this, in view of 
the terms of the 10th section of our statute?—or, in other words, 
Whether the latter makes it essential to the validity of a written 
promise to pay the debt of another, that it should express on its face 
the consideration on which it is based? In the case of Coigin vs. 
Henly—6 Leigh’s Va. R. 85—it was the unanimous opinion of the 
Court, that under the Statute of Frauds of Virginia, the consideration 
need not be expressed in the written promise, but that it stood as at 
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common law in that regard. This opinion is fully supported by that 
of the Supreme Court of the United States, pronounced by Ch. J. 
Marshal, in the case of Violett vs. Patton: 5 Cranch, 142—151. 
That the tenth section of our Statute of Frauds, in common with 
that of Virginia, differs in a material point from the 4th section of 
that of England, is sufficiently clear, not only from the reasoning used 
in the American cases just cited, but from that employed by several 
of the learned Judges in the case of Wain vs. Warlters. Upon this 
difference, indeed, the latter case seems mainly to have turned ; for, 
in its decision, Lawrence, J., says: “If the question had arisen on 
the first part of the clause, I conceive that it would only have been 
necessary that the promise should have been stated in writing ;”’ but, 
he adds, “the statute going on further to say, that no person shall be 
charged, &c., unless the agreement, &c., be in writing, shews that 
the word agreement was-meant to be used ina sense different from 
promise, and something besides the mere promise was required to be 
stated.” .Le Blanc, J., says: “I should have been as well satisfied, 
however, if recurring to the words used in the first part of the clause, 
they had used the same words again in the latter part, and said, un- 
less the promise or agreement, &c., be in writing. But not having 
so done, I think we must adhere to the strict interpretation of the 
word agreement, which means the consideration for which, as well 
as the promise by which the party binds himself.” And it may be 
fairly inferred, from the language of another of the Judges in that 
case, that he was of the same opinion. Now, it would appear, that what 
these Judges desired, or supposed that Parliament might have done, 
is, what our Legislature has accomplished intentionally. Our stat- * 
ute, certainly, does not mean to give validity to any promise because 
in writing, which would not have been valid at common law ; and. 
therefore, would not support one, without sufficient legal considera- 
tion, which must be averred, and may be proved at the trial by parol 
evidence, as heretofore required at the commonlaw. As to the mis- 
chief which it was supposed the statute meant to prevent, it is per- 
haps sufficient, in view of the ordinary routine of business transac- 
tions, that the promise to pay the debt of another should be in writ- 
ing. It might be safely assumed that, in a very large majority of 
such cases, the written promise would be found to be sustained by a 
sufficient legal consideration, which it may be perhaps more proper 
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to leave to parol proof at the'trial, than to limit it-by a rule, the strict- 
ness of which may lead to more fraud in pleading, than it would pre- 
vent in testimony. But were our statute an exact transcript from the 
English, or alike subject to the rule of construction laid down in 
Wain vs. Warlters, it appears that the decision in that case has not 
met with such universal favor, either in England or the United States, 
as to make it conclusive authority with this Court, as a precedent. 
Indeed, it seems to have been received in England with considerable 
surprise and disfavor, as a new construction given to a statute which 
had been in operation upwards of a century, in support of which no 
former case was cited, either by counsel or the Judges, at the time it 
was decided. Lord Eldon has, in the Chancery Court,, positively 
denied its correctness, and in one instance overruled it. In one case 
he says: “ There‘is a variety of authorities directly contradicting the 
case in King’s-Bench, which is a most important case in its conse- 
quences ; {@r the undertaking of one man for the debt of another; does 
not require a consideration moving between them.” And again, in 
another case he says: “The first objection, viz., that which Wain vs. 
Warlters was cited to support, is of great importance. Until that 
case was decided some time ago, I had always taken the law to be 
clear, that if 9 man agreed.in writing to pay the debt of another, it 
was not necessary that the consideration should appear upon the face 
of the writing.” Ex parte Minet, 14 Vesey, 189—and exparte Gar- 
dom, 15 Vesey, 289. 

It is true that the case of Saunders vs. Wakefield, 4 Barn. &. Ald. 
595, would seem to extend, whilst it recognizes the grounds taken in 
the case of Wain vs. Warlters; but the case of Jenkins vs. Reynolds, 
7 Eng. C. L. R. 328, goes back to the grounds taken in the case of 
Wain vs. Warlters, referring to the technical import of the word 
agreement. ‘The case of Egerton vs. Matthews, 6 East. 307, would 
appear too, to conflict with the leading case of Wain vs. Warlters, 
although the decision turned upon the 17th sec. of the English Stat- 
ute of Frauds, in application to that case in which it was determined 
that a memorandum of a bargain for the sale of goods, signed By the 
party to be charged, would take the case out of the statute, although 
the consideration of the bargain was not expressed in the memoran- 
dum. A bargain is a contract or agreement between two parties, 
the one to sell, and the ether to buy; and the consideration of a bar- 
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gain would appear to be as indispensably a part of it, as it is of any 
other contract or agreement; and there would seem to be as much 
risk of perjury in proving the consideration of a bargain as of any 
other agreement, by parol evidence. 

In New York, the decision in Wain vs. Warlters, is not only adopt- 
ed in the case of Sears vs. Brinck, but generally ; referring in later 
decisions to the express terms of the revised statutes, which require 
that the consideration of an agreement to pay the debt of another, must 
be expressed. Leonard vs. Vredenburg, 8 John. 29. Smith vs. 
Ives, 15 Wend. 182. Packer vs. Wilson, 15 Wend. 343. Rogers 
vs. Kneeland, 10 Wend. 218. But in the case of Leonard vs. Vre- 
denburg, Ch. J. Kent ebserved, that, “He had not been aktogether 
satisfied with the decisions therein referred to,” and adds further, “the 
present motion can be decided without disturbing them.” 

In Massachusetts, whose Statute of Frauds is the same as that of 
England, the case of Wain vs. Warlters has been entirely overruled. 
not only in the case of Hunt vs. Adams, 5 Mass. 360, cited by the 
counsel for the appellee, but in other cases, particularly that of Pare - 
kard vs. Richardson—17 Mass. 122—in which last case, Ch. J. Par- 
ker, in pronouncing the opinion of the Court, examines and contro- 
verts the English decision in question, with great ability and learn- 
ing. In that opinion, he says: “ Until 1804, when Wain vs. Warl- 
ters was decided, there was no case in support of the doctrine of that 
case, and that decision excited much surprise, both in England and 
in this country. Our statute is copied from the English, and has 
been in operation more than a century, and it never, until lately, has 
been doubted, that if one man, for a sufficient consideration, deliber- 
ately signed his name to a promise to pay the debt of another, it is a 
sufficient compliance with the statute, without any recital in writing, 
of the consideration upon which the promise is founded. Although 
some consideration must.exist to give validity to such a promise, it is 
generally of a nature net to be disputed, and if disputed, has been 
proved by parol testimony. The consideration is seldom for the ben- 
efit of the party making it; forbearance to sue, and the like, being 
most frequently the consideration of such undertakings; and these be- 
ing altogether for the benefit of the original debtor. ‘This being the 
case, it would not enter into the imaginations of the parties to such a 
contract, that, unless the motives and considerations which led to it 
were down in writing, the agreement was void.” 
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In the case of Sage vs. Wilcox—6 Conn. R. 81—Ch. J. Hosmer, 
in delivering the opinion of the Court, comes also to the conclusion, 
after an able and elaborate review of the English and American ca- 
ses on the subject, that the consideration of an agreement to answer 
for the debt of another, is not required by the Statute of Frauds of 
that State, to be in writing. 

Thus, it appears that whatever view be taken of the Statute of 
Frauds of this State, it is clear that under the 10th section thereof, a 
promise to pay the debt of another, made in writing and signed by 
the party to be bound, is a sufficient compliance therewith, without 
any recital in the writing of the consideration upon which the prom- 
ise is founded, it being competent for the plaintiff, having averred the 
consideration in such cases, to prove the same by parol testimony on 
the trial, as at the common law. 

But the binding effect of the endorsement in question, does not de- 

_pend upon the views justtaken. On the contrary, it is manifest that 
the terms of this endorsement, in connection with those of the note 
or instrument declared on, take it out of the operation of the Statute 
of Frauds, giving it the most rigid construction that has been placed 
upon those of England or New York. It is clear that, in this case, 
the appellant is bound in virtue of this endorsement, the note in ques- 
tion furnishing a sufficient consideration to sustain the promise or 
agreement so endorsed, and this, whether the endorser be regarded 
as a joint and several maker of the note absolutely, or as a guarantor, 
undertaking for the payment thereof. The note and the endorsement 
being taken as one instrument, the nature of the consideration and pro- 
mise are therefore sufficiently expressed in writing. Story on Prom. 
Notes, s.58. Hunt vs. Adams, 5 Mass. 358—360. Bailey vs. Free- 
man, 11 John. 221. Rogers vs. Kneeland, 10 Wend. 218. Adams 
vs. Bear, 12 Mass. 137. Monroe vs. Durham, 3 Hill, 584. Baker 
vs. Briggs, 8 Pick. 122. Chaffer vs. Jones, 19 Pick. 260. Luqueer 
vs. Prosser, 1 Hil, 256.. Douglas vs. Howland, 24. Wend. 35. 

The next ground of error presented is; that there is no averment 
and proof of due diligence on the part of the appellee, in pursuing his 
debt against the principal in the promissory note. As to this objec- 
tion, we deem it sufficient to remark, that notice to the payee is ne- 
cessary in order to release the surety, and that nothing appears on 
the record to that effect, or otherwise sustaining the view thus taken. 
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But, as we have intimated, this case presents itself upon the record 
in an aspect which might well dispense with the determination of the 
points set up by the plaintiff in error. There being no bill of excep- 
tions, there is nothing to connect the note, upon which the alleged er- 
rors are grounded, with the declaration, so as to shew that the former 


presented the only testimony exhibited before the jury in support of 


the latter, or that the note was presented in evidence at all. It is 
merely recited in the declaration as a promissory note. The note. 
or a copy of it, is required to be filed'with, and appended to the de- 
claration by statute, perhaps for the purpose of enabling the defend- 
ant the better to make his defence to the action ; and it was in the 
option of the plaintiff to offer it in evidence or not, as he might deem 
it expedient ; and unless it had been so presented, no notice could 
have been taken of it, as evidence on the frial below. It is there- 
fore not deemed to be a part of the record submitted for the inspec- 
tion of this Court, though it might have been made so by a bill of ex- 
ceptions duly made up in the Court below, as we have hinted. Nor 
can it be properly brought before us through the medium of an as- 
signment of errors, however formally made. This is too obvious to 
require discussion. 

This case is brought here by writ of error. This latter, or an ap- 
peal in the nature of it, is a proceeding in virtue of which a Superior 
Court examines a record, upon which a judgment was given in an- 
other Court inferior to it; and on such examination, to affirm or re- 
verse the same. 6 Wheat. 264. 6 Cond R. 90. Peters’ Digest. 
131, s. 19. And when-the alleged error cannot otherwise appear 
upon the record, a bill of exceptions is necessary to that end. 7 Wheat. 
530. 5 Cond. R. 334. Peters’ D. 132, s. 21. 

In 7 Mass. 448, it is laid down, that a note filed in a cause, as ev- 
idence in support of the plaintiff’s action, or to prove his damages 
upon default, is not part of the record, and the Court cannot take no- 
tice of it upon a writ of error, on the ground that illegal evidence was 
admitted in support of the action, or in assessment of damages. In 
further support and illustration of this doctrine, we may also refer to 
8 Mass. 383, and 15 Peters, 129. In the latter case the Court held, 
that the note filed in the cause was not part of the record; that, there- 
fore, that Court could not judicially know when the interest, in. re- 
gard to which a question of error arose in the case, had commenced 
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running. And it was further remarked, that this ground of error 
should, for the reason mentioned, have been brought before the Court 
below, by bill of exceptions setting out the note. 

In the case before us, for aught that appears tothe contrary, other 
proof besides the note in question, may have been presented on the 
trial below, and such as may have influenced or determined the 
verdict and judgment: and there is nothing to show, that such proof, 
if so presented, was inadmissible, or otherwise exceptionable in law. 
In the absence, therefore, of a bill of exceptions, showing the testi- 
mony exhibited, the presumption is, that there was full and adequate 
evidence before the jury, to warrant and support the verdict, under 
the declaration to which it is responsive. 

In this view then, the only ground of error of which the appellant 
can avail himself upon the record and the pleadings, &c., thereby 
presented, would be, that the declaration of the plaintiff is wholly in- 
sufficient to maintain this action. As to this, it is sufficient to remark, 
that the second, third and fourth counts in the declaration, do not ne- 
cessarily rest upon the evidence presented by the note filed. They 
are sufficient in themselves, if sustained by proof, to entitle the plain- 
tiff to a recovery, and there is nothing to show that they were not so 
sustained before the jury. But it has not been attempted to argue, 
much less formally to set up as a ground of error, that the declaration 
is insufficient in any respect to support the verdict and judgment. 
Nor was any such exception taken to it in the Court below, by de- 
murrer or otherwise. | 

Upon the whole therefore, we are unhesitatingly of the opinion, 
that there was no error in the judgment of the Court below in this 
case. It must, consequently, be affirmed with costs. 

16 
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Strate vs. Cuaries, a SLave. 


By the Constitution of the State, the jurisdiction of this Court being appellate 
only, so much of the act of the Legislature of the Territory of Florida, ap- 
proved 6th February, 1841, entitled “* An Act regulating Appeals and Writs 
of Error in criminal cases,” as enables a Judge, having a doubt upon a legal 
question arising in the case at the trial below, to continue the case, and make 
a statement in writing of the question of law, and transmit the same to the 
Court of Appeals for its consideration and decision, and directs the Judges 
of the Court of Appeals, without delay to decide the same, is inoperative : 
and this Court has no jurisdiction of cases brought up under said act. 


Tuts case was brought up from the County of Hamilton, under the 
act of the Territory of Florida, approved 6th February, 1841, enti- 
tled “An Act regulating Appeals and Writs of Error in criminal ca- 
ses,’ the presiding Judge, his Honor Judge Hawkins, having contin- 
ued the case and granted a certificate of a doubt upon a legal question 
which arose at the trial in the Court below, and transmitted the same 
io this Court for its decision. 

A motion was made to dismiss the case, on the ground that this 
Court being appellate only, had no jurisdiction of such cases. 

Attorney General, for State. 

Carmack & Baker, for Defendant. 


Dovetas, Chief Justice : 

The prisoner in this case, was indicted at the last October ‘Term 
of the Circuit Court, holden in and for Hamilton county, under the 
39th section of the act 21st November, 1828, entitled “ An Act re- 
lating to crimes and misdemeanors committed by slaves, free negroes 
and mulattoes,” Duval’s Comp. 224, for an assault with an intent to 
commit a rape on one Zilpha Pennington. The section of the act 
referred to, declares: “That if any negro or mulatto shall assault 
any white woman or child, with intent to commit a rape, such negro 
or mulatto shall be cropped, branded, or suffer death, at the discre- 
tion of the Court.” Zilpha Pennington was a white woman, but the 
indictment did not so charge. A question was raised in the Court 
below, upon the validity of the indictment on that ground; and the 
Judge who held the Court at that Term, entertaining a doubt upon 
that point, made a statement in writing of the question of law, anc 
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brought the same to this Court, pursuant to the provisions of the act 
of 6th February, 1841, entitled, An Act regulating Appeals and Writs 
of Error in criminal cases, by the first section of which it is enacted, 
that from and after the passag- of this act, no appeal or writ of error, 
or bill of exceptions to evidence, shall be entertained, allowed or grant- 
ed to a defendant or defendants in criminal prosecutions, in any of 
the Courts of this Territory; but if, in the trial of any criminal pros- 
ecution, the Judge before whom the same is tried, shall entertain 2 
doubt upon any legal question arising in the case, then, and in that 
case, the said Judge, after verdict rendered, may continue the same, 
and shall, as soon as convenient, make a statement in writing of the 
question of law, and carry up, or transmit the same to the Court of 
Appeals, for its consideration and decision. 

Unon this state of the case, a question arises, Whether this Court 
has any jurisdiction of the matter?. The Constitution of this State, 
Article 5, section 2, declares, that the Supreme Court, except in ca- 
ses otherwise directed in this Constitution, shall have appellate juris. 
diction only. This is not one of the excepted cases. Is it a case in 
which this Court is called upon to exercise appellate power? Here is 
no final order, judgment, or decree of the Court below, from which 
an appeal could be taken, or writ of error prosecuted ; and the stat- 
ute expressly provides, that there shall be no such order, judgment, 
decree, appeal, or writ of error, but when the Judge of the Court, 
who may be trying such a cause, shall entertain a doubt upon any le- 
gal question, authorises him, after verdict and before judgment, to con- 
tinue the case and send up a statement of the point of law, that it 
may be decided in the Court above. If the Court were to consider 
and decide it, the question not having been before decided, the action 
of the Court would be an exercise, rather of original jurisdiction, than 
of appellate power. Whatever power the late Court of Appeals, in 
reference to which the act was passed, may have possessed in such 
cases, this Court, upon mature consideration, is of opinion that it has 
no jurisdiction of a case thus brought up. ; 

This is a case ofhighly penal character; and that circumstance, to- 
gether with the fact, that the law recognizes no other method for bring- 
ing up a criminal case, caused the Court to hesitate and weigh the 
matter well, before it declined to take jurisdiction of it. But, it will 
be perceived, that, if the Court has jurisdiction of a matter thus 
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brought up, it would be competent for the General Assembly to pro- 
vide by law, that, if in the trial of any civil case, the Judge who tries 
the same, shall entertain a doubt upon any point of law arising in it, 
either upon the pleadings, reception, or rejection of testimony, instruc- 
tion given, or asked and refused to be given to a jury, or any other 
legal question, such jadge, after verdict and before judgment, may 
continue the same, make a statement of the point of law on which 
the doubt arose, and certify it to this Court for its consideration and 
decision thereon ; thus, making this tribunal a Court for the trial of 
all original questions of law arising in the Circuit Courts. No one, 
it is believed, would seriously contend that this Court could take cogn- 
izance of such questions so presented. The question of jurisdiction. 
as was remarked by Judge Baltzell, in pronouncing the opinion of the 
Court in the case of Stewart and Preston, at the last Term, on the 
motion to dismiss, is always a delicate one ; and the most prudent 
and safe course for a Court of dernier resort, where any doubt about 
the power exists, is deemed to be, to decline to act. The exercise 
of doubtful powers, by a Court of the last resort, is always extremely 
dangerous, and tends to excite alarm and distrust. If this, therefore. 
were a doubtful question, that fact would fully justify us in dismissing 
the proceeding ; but, after having bestowed upon it the most deliber-. 
ate consideration, we do not deem it such. 

Let the case, therefore, be dismissed; and the papers transmitted 
to the Clerk of the Court below. 
Per Curiam. 
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Ricnarp C. Spann vs. Georor F. Batrzert. 


The endorsement of a note is not a collateral undertaking of the debt of anoth- 
er, within the meaning of the Statute of Frauds; but is a new contract be- 
tween the endorser and endorsee. The contract of each endorser being thus 
an independent one, he stands on the same footing as any other contractor, 
and possesses the same rights and powers as to any alteration, revision, or 
waiver of his contract of endorsement, by and with the consent of the endoysee. 

As a general rule, a verbal agreement between the parties to a written contract, 
made before, or at the time of the execution of such contract, is inadmissible 
to vary its terms or affect its construction: but, after the contract is reduced 
to writing, it is competent to the parties, at any time before the breach of it, 
by a new contract, not in writing, either altogether to waive, dissolve, or an- 
nul the former agreement, or in any manner to add to, subtract from, or vary 
or qualify the terms of it. 

In cases of a substituted agreement, the plaintiff can always declare on the 
written contract ; and, unless defendant can prove performance according to 
the terms of the contract, or according to the agreement for a substituted per- 
formance, the plaintiff would be entitled to judgment. 

But these cases of substituted oral agreements being considered in the light ot 
new contracts, it is requisite that they be made upon some new and valuable 
consideration. 

An agreement between an endoreer and an endorsee of a note, by which the 
endorser promised to pay the note at maturity, punctfally and without fail, 
mut of his own funds, and the endorsee, in consideration thereof, agreed to 

receive payment in the bank notes or bills of the Southern Life Insurance and 
Trust Company, which were depreciated, is a substituted agreement, found- 
ed on a good and valuable consideration, and is binding on the parties. 

\ plea of a tender and refusal of the bank notes of the Southern Life Insurance 
and Trust Company, on the day the note became due, must be pleaded with 
1 profert in curia of the bank notes. 

The Statute of Frauds does not apply to such new and substituted agreement, 
inasmuch as the endorser had for his object a benefit which he did not before 
enjoy, accruing immediately to himself, and by which he could pay the note 
with a less sum than was originally to be paid by him, in case of default by 
the maker. 

Entries made in the usual mode of business, and duly authenticated by the oath 

of the party who made them, are admissible in evidence, though the party 

making them can remember and testify nothing as to the facts contained in 
the entries. The paper must be an original one, made at the time the facts 
contained in it are alleged to have taken place, and confirmed by the oath of 
the witness, that he believes it contains a true statement of the facts. 
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The original Protest of the demand and non-payment of a promissory note is 
admissible in evidence, and evidence of its contents, when the Notary who 
made it testifies that it was drawn up at the time of the demand of payment, 
and that he believes the facts stated therein to be true, and to have occurred ; 
else he would not have certified to their occurrence as Notary; but that he 
recollects none of the facts independent ot the Protest. 

Where a Notary testified that he sent notice of non-payment to the defendant. 
as stated in the certificate endorsed upon the protest of the note, which cer- 
tificate, stated that dug notice of the protest was given the endorser, by de- 
positing the notice in the P. O. at Apalachicola, addressed to R. C. S. Frank- 
lin, Alabama, ‘the reputed place of his abode; held to be sufficient proof of 
notice. 

No particular form of notice of dishonor of a note being necessary, it seems the 
notice would be good, if it be sufficient to put the party on enquiry, and pre- 
pare him to pay the note, or defend himself; and even if there be some ‘un- 
certainty in the description of the bill or note, if it does not tend to mislead 
the party, it will be good. 

When a note was made payable at the Agency of the Southern Life Insurance 
and Trust Company Bank, Apalachicola, which had been removed from Ap- 
alochicola some weeks previous to the day of the alleged presentment of the 
note, such removal rendered the demand at the Agency impossible: and 
when, demand having been made at the place of payment of the note, it was 
tound that the Agency had been removed from Apalachicola, a sufficient de- 
mand was made to fix the endorsers. 

When facts or circumstances exist, which amount to an excuse, or do away the 
necessity of a demand, the declaration may be in the usual form, and proot 
of the facts which dispense with a formal demand, will, in law, be deemed 
proof of a demand. 


ee 


Error from Franklin Circuit Court. 

This case was tried at the February Term, 1845, of the Superior 
Court for Franklin county, of the late Territory of Florida. 

The facts of the case are fully reported in the opinion of the Court. 

W. G. M. Davis, for Plaintiff in Error. 

Long & Walker, for Defendant : 

Baltzell recovered a judgment, in the Franklin Superior Court, 
against Spann, as the endorser of a promissory note, to reverse which 
judgment this writ of error is prosecuted in this Court. 

The first error assigned is: 

1. That plaintiff’s demurrer to defendant’s special pleas, ought not 
to have been sustained. 

In order to determine this question, the pleas must be examined. 
They all plead the same matter in different forms, which is in sub 
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stance, that before the note fell due the defendant agreed with the 
plaintiff to abrogate his contract of contingent liability to pay the 
note. If demand was duly made of the maker, and he should fail to 
pay, due notice should be given of such demand and refusal to the 
endorser, the defendant ; and that in lieu of this contingent liability, 
the defendant would pay the debt himself, on the day it should fall 
due, in bank bills. This is the only part of the pleas which is so 
pleaded as to be admitted by the demurrer. It is true that the plea 
further alleges, that on the day the note fel] due, the defendant, Spann, 
tendered and offered to pay the said note in bank bills, as he had 
agreed to do, and that the same was refused to be received. But this fact 
is not admitted by the demurrer, which is special; because the bank 
n&i@ alleged to have been tendered, do not accompany the plea in 
Court. This is assigned as a special cause of demurrer, and is fatal 
tothe plea. (6 Duncan’s Ab. 464-5.) Stephen on Pleading, 162. 
Chitty on Pleading. 

This is also a mere plea of accord without satisfaction, and there- 
fore bad. Smith’s Leading Cases, 253-4. 6 Wend. 390. 19 Wend. 
516. 23 Wend. 342. 

It is clear, therefore, that this demurrer was properly sustained, 
upon each of these independent grounds. But there is a third equal- 
ly clear, which only needs to be named to be perceived, viz.: the 
promise of Spann to pay this note, before he was absolutely liable on 
it, was a mere promise to pay the debt of another, and not being 
in writing was void, and therefore was no consideration in law, for 
the alleged promise of Baltzell to receive bank notes, in payment of 
the note, from the éndorser. 

Before I proceed to examine the other two questions involved in 
the assignment of errors, by the sufficiency of the demand of the ma- 
ker and the proof of the notice to the endorser, I will attempt to show 
that Spann, by his agreement alleged in his plea, waived his right to 
require, demand and notice, as a condition precedent to his absolute 
liability to pay. The Court will see that the allegation of tender, 
being unaccompanied by the notes said to have been tendered, is not 
admitted by the demurrer, and is, therefore, not to be regarded as 
true, as the above recited authorities prove. The plea then, simply 
amounts to the mutual admission, that, prior to the maturity of the 
note, Spann, the endorser, agreed to pay it himself, on the day it 
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should fall due, in the manner agreed upon by the parties, and that 
he failed todo so. Now, this fact is deemed sufficient to show, that 
it was the express agreement of both parties, that Baltzell should look 
to the endorser, Spann, and not to the maker, on the day the note 
should fall due. The agreement can have no other sensible mean- 
ing ; for it would be absurd for Baltzell to expect payment on the day 
the note should fall due, from both maker andendorser. Therefore, 
the promise to receive from the endorser, was tantamount to a prom- 
ise not to demand or receive from the maker. Spann cannot, in good 
sense, be presumed to have expected Baltzell to make demand of pay- 
ment from the maker, in the face of this agreement to pay it himself 
in bank notes, on the very day when such demand must have been 
made upon the maker, in order to fix the ‘liability of the endorser, 
aside from this new agreement. If Spann acted in good faith, this 
is the irresistable conclusion from his conduct. It does not lie in his 
mouth to allege, that he was only attempting to put Baltzell off his 
guard, and induce him to omit demand and notice. He shall not 
take such an advantage of his own fraud and deception. The par- 
ties are presumed to have been aware of the legal character of the 
agreement, which is believed to be this: If Spann, the endorser, will 
punctually pay the note out of his own means, when it falls due, he 
may do so in bank notes worth less than coin. For this concession 
on the part of Baltzell, Spann agrees to consider his liability no lon- 
ger contingent, but absolute, and, consequently, to dispense with the 
necessity of demand of the maker, and notice of that fact to himself. 
according to law. The contract being void in law, so that Baltzell 
could not have sued upon it, of course could not amount to a consid- 
eration for setting aside the legal pre-existing contract. But Spann 
had a right to waive demand and notice, and he seems to have done 
so in the most express manner. Bayley on Bills, 301-2. Boyd vs. 
Cleveland, 4 Pick. Rep. 525. Leffingwell vs. White, 1 Johns. Cas. 
99. (Merton vs. Lewis, 2 Con. Rep. 478.) Taunton Bank vs. Rich- 
ardson, 5 Pick. 436. Leonard vs. Gray, 10 Wend R. 504. 

The case at bar is a promise to pay by the endorser, in considera- 
tion of being permitted to pay in depreciated bank notes. The case 
in 2 Con. Rep. 479, was a promise by the endorser the day before 
the note fell due, in consideration of time given him. The case in 
4 Pick. 525, was a promise without any consideration at all. The 
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endorser informed the holder, that he would be in New York, where 
the note was payable when it fell due, and would take it up. This 
case is similar to the one at bar in this, that the holder, notwithstand- 
ing this promise, attempted to make the demand and give the notice, 
and the Court held that such attempt, though abortive, did not effect 
the question. In the case in 1 Johns. Cas.-99, the endorser was ne- 
* gotiating with the holder of the note for terms of payment, by giving 
a new note, and the agreement had not been completed when the 
note fell due, and no demand and notice was made or given. The 
case in 5th Pick. 436, was this: the endorsers procured the discount 
of the note at a bank, and promised to attend to the renewals, and 
also directed the bank to send notice to their care to the maker. In 
the case in 10 Wend. 504, the endorser, before the note fell due, in- 
formed the holder, that he would see him paid, and directed him to 
give himself no uneasiness about it. This promise also, was wholly 
without consideration. In all these cases, demand and notice was 
held to be waived by the endorser. To enumerate more authorities 
to this point would seem to amount to little else than an “ affectation 
of adroitness in case hunting.” 

2. But if the Court shall, on any account, choose to enquiré into 
the questions raised, or attempted to be raised by the second and third 
assignment of errors, it is believed that the case is still clearly with 
the defendant in error. It is contended, that the demand was net 
made at the proper time of day; that it was made during the busi- 
ness hours of the bank, as proven by the notary, is said not to be suf- 
ficient, because it is said that Robbins proves that the usage of the 
Southern Life Insurance and Trust Company, at which the note was 
made payable, was, not to consider notes due until four o’clock. To 
this objection we make three answers, either of which is deemed suf- 
ficient. The first is, that the demand being made within the busi- 
ness hours was sufficient, ‘as shown by the numerous authorities 
heretofore cited in this cause. The three cases cited on the oth- 
er side, to sustain this objection, deserve but little consideration.— 
The two cases from Mas. Reps. are mere dicta; the question not at 
all arising in either case. In one, the holder of a note, payable at a 
bank, sued out an attachment against the goods and chattles of the 
maker, a little after twelve o’clock, and the Court decided that the 
action was ot tae brought. In the other, the bank was the 
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holder, and made demand and gave notice before the beginning of 
the business hours, contrary to the uniform custom. ‘This, the Court 
held to be unfair and insufficient. The case from Mississippi relies 
upon those from Massachusetts, above named, and declares them de- 
cisive of the question. This is sufficient to prove, that the decision 
was carelessly made, and unsupported by authority. This, surely, 
ought not to be regarded as sufficient to overturn the long and well! 
settled doctrine on this subject. 

But there are still two other answers to this objection. The first 
is, thafdt is not sufficiently proven that it was the custom of this bank 
not to demand payment of notes until four o’clock. Robbins, the for- 
mer Cashier, does indeed say so in his testimony ; but Ellis, the No- 
tary, says, the custom was different, namely: to make demand be- 
tween noon anddark. Admitting each of these witnesses to be equal. 
ly credible, for the sake of argument, it amounts to no proof of any 
particular usage or custom on the subject ; consequently, the demand 
being made at the place named in the note, any time during the day 
on which it fell due, was sufficient. 

There is still another answer to this objection,. flowing from the 
proof of the cause. Robbins swears, that the bank had ceased to ex- 
ist long before the note fell due. The custom or usage of that bank, 
therefore, whatever it was, ceased to exist also. If it be said, that, 
by the contract the parties agreed to make the demand according to 
the custom of the bank, that agreement, to be sensible, must be pre- 
sumed to have been coupled with the proviso, that the custom and the 
bank should continue to exist until the maturity of the note. There 
has been no authority shown, and perhaps cannot be, declaring that 
the law of the land shall be superceded by an extinct, or abolished 
usage or custom. : 

3. The third, and last question raised by the assignment of errors 
is, as to the sufficiency of the proof of notice to the endorser, of the 
demand made upon the maker. The proof is said to be defective. 

Upon an examination of the record, it will appear that this ques- 
tion is not properly before the Court. It is attempted to base this 
objection upon the sixth and last instruction asked by plaintiff in er- 
ror of the Court below and refused, viz.: “that, upon the evidence 
in the case, the plaintiff is not entitled to a verdict,” &c. It does not 
appear that this objection was made in the Court below; and that is 
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a sufficient reason to exclude it here, according to the rule of practice 
in this respect. This is nothing more than an irregular and infor- 
mal attempt to demur to the evidence, and therefore ought not to be 
sanctioned or encouraged by this Court. Ifthe opinion of the Court 
upon the sufficiency of evidence to prove a given fact, be desired, it 
can only be directly elicited by demurring to the evidence, and dis- 
pensing with a jury. But where the jury is retained, they are to 
judge of the effect and sufficiency of the evidence, and not the Court. 
Why have juries at all, if they are merely to record the opinions of 
the Court upon matters of fact? The instruction was improper, and 
ought to have been refused. 

But whether this question of fact were decided by the Court or Ju- 
ry, the decision wiil not be disturbed by this Court, unless there ap. 
appears to have been a great preponderance of evidence against such 
finding. Instead of this, it is contended that no fact could have been 
better proven. In the first place, the certificate of the Notary, pro- 
ven to be genuine, offered and admitted in evidence without objec- 
tion, proves notice generally and particularly. It is now too late to 
object to the competency of this evidence. This is the broad and ob- 
vious distinction between this case and that of Morrison and Whita- 
ker, decided by this Court at its last Term, so much relied upon on 
the other side. 


Hawkins, Justice : 

Error from Frankiin Superior Court. Action was brought in the 
Court below, by Baltzell against Spann, under an attachment for 
$1400, and the declaration was in assumpsit, on the following pro. 
missory note against Spann, as endorser :— 

Apatacnuicota, Dec’r 3d, 1840. 

By the 22d of May, 1842, I promise to pay to the order of L. M. 
Stone, at the Agency of the Southern Life Insurance and Trust Com- 
pany Bank, Apalachicola, fourteen hundred dollars, for value re- 
ceived. JAMES H. CAMPBELL. 

Endorsed—L. M. Stone, 
Jostan S. Patrerson, 
S. Scarsorovcn, 
Ricn’p C. Spann. 

Baltzell sued as the immediate endorsee of Spann. The declara- 
tion avers, that at the time the note became due and payable, accord- 
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ing to its tenor and effect, it was duly presented for payment at the 
Agency of the Southern Life Insurance and Trust Company at Apa. 
lachicola, but that payment was refused ; of all which the defendant 
had due notice. 

To this declaration the defengant pleaded, first, that the plaintiff 
ought not to maintain his action to recover any more, or any other 
kind of money, or a verdict for damages against him, than the sum 
of fourteen hundred dollars in bank notes, or bills of the Southern 
Life Insurance and Trust Company, because that after the making 
of the note sued on, and before the commencement of this action, to 
wit, on the 3d day of March, 1842, Baltzell, in consideration that 
Spann promised to pay the note sued on at maturity, punctually and 
without fail, out of his own funds, promised and agreed to and with 
said Spann, to receive payment of the said note in the bills or notes 
of the Southern Life Insurance and Trust Company.. The plea fur- 
ther avers, that on the day the note became payable, Spann offered 
and tendered to pay Baltzell the sum of fourteen hundred dollars, in 
the said Southern Life Insurance and Trust Company bills, but that 
Baltzell refused to receive the same; that he had always been ready, 
and still was ready to pay in such bills. 

The second plea is substantially the same as the first, as well as 
the third, each setting forth a tender, with uncore prist and tout temps 
prist. 

Besides these_pleas the general issue is pleaded. 

To the special pleas there was a special demurrer on the following 
grounds: that the plea was not one of tender, but of accord, but of accord 
without satisfaction; that it aims to discharge a note by payment of bills 
of a bank known to be insolvent, and worth only sixty cents in the dollar 
at the time of tender; that the proffer of payment, if good as tender, 
was good without the agreement set forth, and if good as a tender, 
the bills should have been filed in Court; that the tender should have 
been made in money, brought into Court and filed with his plea; that 
the agreement, as stated by defendant, was wholly without consider- 
ation moving from defendant to plaintiff. The demurrers to the spe-_ 
cial pleas were sustained by the Court, and the pleas overruled and 
the case sent to the jury on the general issue and joinder, and verdict 
found for plaintiff. 

By an inspection of the bill of exceptions in the case, it appears 
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that, after the note-sued on was read in evidence, M. P. Ellis was 
called by the plaintiff, who testified that he presented said note in the 
manner and at the time stated in the following protest : 

Territory or Froripa, Franklin County. 

By this public instrument of protest be it known, that on the 25th 
day of May, 1842, at the request of Geo. F. Baltzell, the holder of 
the original note, of which a true copy is hereon endorsed, I, Marshal 
P. Ellis,'a Notary Public, residing in the city of Apalachicola, quali- 
fied according to law, went to the office of the Southern Life Insur- 
ance and Trust Company, and presenting said note demanded pay- 
ment thereof from the Cashier, who refused to pay the same—that no 
funds were deposited for that purpose. Whereupon I, the said Nota- 
ry, at the request aforesaid, do hereby solemnly and publicly protest 
the said note, as well against the drawer or maker thereof, as against 
the endorsers, and all persons who are, or may be concerned therein, 
for all exchange, re-exchange, damages, costs, charges and interest 
suffered, or to be suffered for the non-payment of said note. This so- 
lemnly done and protested. 

Given under my hand and seal at Apalachicola, the day and year 

first above written. 
M. P. ELLIS, Notary Public. 

I certify that on the 25th of May, 1842, due notice of the foregoing 
protest was given to the maker and endorsers of said note, by deposit- 
ing the notice in the Post Office at Apalachicola, addressed as follows: 
L. M. Stone, St. Joseph—Josiah S. Patterson, Fort Gaines—S. Scar- 
borough, Fort Gaines—R. C. Spann, Franklin, Alaba.,—such being 
the reputed places of their respective residences. 

M. P. ELLIS, Notary Public. 
(Endorsed)—Cory. 
Apata., Dec’r 3d, 1840. 

By the 22d day of May, 1842, I promise to pay to the order of L. 
M. Stone, at the Agency of the Southern Life Insurance and Trust 
Company Bank, at Apalachicola, fourteen hundred dollars, for value 
received. JAMES H. CAMPBELL. 

Endorsed—L. M. Stone, 

Josran S. Patterson, 
S. Scarporourn, 
Ricu’p C. Spann. 
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The contents of which protest he testified to as being true,—and 
said witness further said, that he sent notice of non-payment of said 
note to said defendant and his co-endorsers, as stated in the certifi- 
cate attached to said protest. Cross examined. Witness said he 
had no recollection of any of the facts stated in said protest, indepen- 
dent of the same. He swears to the presentment for payment, notice 
to endorsers, refusal to pay, &c., because he presumes the acts stated 
must have occurred, else he would not have certified to their occur- 
rence as a Notary. He recollects no facts beyond the protest. Did 
not recollect at what hour he made the presentment and demand sta- 
ted to have been made. It was his custom to present notes at the 
bank, when they were payable at a bank, between noon and sun- 
down—seldom presented any such before noon—has no recollection 
of having presented said note more than once. His usual habit, in 
case of a refusal to pay a note, the payment of which he demanded 
at the bank, was, to leave the bank immediately on such refusal.— 
Had the said note in his possession from the time it was handed him 
to make demand of payment in the beginning of the day, until he pro- 
tested it; which he usually did about dark. The notice which he 
gave to the endorsers, was in the form required by law. Sent the 
notices by mail, deposited in the Post Office on same day that demand 
and refusal took place, as stated in said protest. 

For the defence, Nathaniel C. Robbins was sworn, who testified 
as follows, to wit: He was Agent, or assistant Cashier of the South- 
ern Life Insurance and ‘Trust Company, at Apalachicola, at which 
Agency said note was payable by the terms thereof; was such agent 
up to the time at which said bank removed said agency from the city 
of Apalachicola. The bank did remove said agency, and his said 
office of agent ceased on the first of May, 1842. After said agency 
so ceased to exist, witness still continued to occupy the same office 
room which he occupied whilst said agency existed, up to the 1st 
June, 1842. He was in his said office off and on through the day ; 
presumes the office was locked when he was out : kept no particular 
office hours; did not consider his said room an office ; generally closed 
it in the evening at sun-set ; has no knowledge of the said note ; (be- 
fore set out)—has no recollection of having had it in his hands on 
the 25th day of May, or on any other day. When the said agency 
was in operation and existence, the doors were generally opened af- 
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ter breakfast, and continued so until syn-down, and sometimes until 
9 or 10 o’clock, P. M., for the purpose of business. Notes not paid 
on or before 4 o’clock, were considered over due and were protested. 
4 o’clock was the hour at which notes payable at said agency, was 
considered due. Such was the usage of said bank agency. Would 
not have refused the money on a note after 4 o’clock, under ordinary 
circumstances, if the maker had called and offered to pay it. Does 
not recollect that-any such occurrence ever took place ; but supposes 
it has frequently so happened. Was in Apalachicola and in said of- 
fice, off and on, until the last of May. Was assistant Cashier, or 
Agent of the bank at this place. . 

The defendant asked the Court to instruct the Jury as follows : 

ist. That if they find from the evidence that notes payable at the 
Agency of the Southern Life Insurance and Trust Company, at Apa- 
lachicola, were, by the usage and custom established by said agency 
of said bank, required to be paid on or before 4 o’clock of the last day 
of grace, or within any fixed hour, they must be satisfied that the note 
sued on was presented at said agency, on or before 4 o’clock of the 
25th day of May, 1842, (that being the last of day grace, allowed by 
law on said note,) or within the hours so proven to be fixed by said 
custom, within which notes were required to be paid as aforesaid. 

2d. That Campbell, the maker of the said note, had the whole of 
the banking hours of said bank agency within which notes were by 
said custom to be paid, to pay said note sued on; and the plaintiff 
must show that he had the said note at its said place of payment in 
said note specified, during the whole of said hours on said last day of 
grace, in the hands of himself or some other person for him, ready to 
receive. payment of, and to deliver up the same. 

3d. That the demand made by Ellis, the Notary, was not in law a 
sufficient compliance with the rule of law governing notes payable at 
a particular place, and was not such a legal demand of payment of 
the note sued on as to entitle the plaintiff to recover in this action 
against the defendant. 

4th. That the facts adduced in evidence on the trial of this cause, 
do not establish such a legal demand of payment of the note sued on, 
as to entitle the plaintiff to recover of said defendant in this suit. 

5th. That the presentment and demand of payment of said note 
sued on by the plaintiff, or any one for him, made before the hour at 
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which, by the usage and custom of said agency of said bank as prov- 
en, notes payable thereat were considered due and payable, and after 
which said notes were considered protestable, is not in law a proper 
demand to charge the defendant in this suit as the endorser of said 
note sued on, and to entitle the said plaintiff to recover in this suit. 

6th. -That upon the evidence the said plaintiff is not entitled to re- 
cover of said defendant in this suit. 

To give which instructions the Court refused, and for which refus- 
al the defendant excepted. 

The Court then charged the Jury : 

Ist. The Jury must be satisfied from the evidence, that the note 
sued. on was presented by the said plaintiff or his agent, at said agen- 
cy of said bank, on the day it fell due, at some time during the bank - 
ing hours of the bank. 

2d. If the Notary attended with the note at any hour at which the ~ 
officers of the Bank were present for the purpose of receiving and 
paying money, and within the usual hours of doing business, and pre- 
sented said note and demanded payment thereof, it is sufficient de- 
mand to entitle the plaintiff to recover. 

3d. When other person than the bank is the holder of the note, it 
is usual for the maker of the note to deposite the money in the bank 
to pay a note payable at such bank, and a demand of payment of such 
note so held, made at any hour within the business hours of such 
bank, is a sufficient demand. 

4th. If a bank, at which a note is so payable, and which note is so 
holden by another ‘person than such bank, has quit doing business, 
and a demand is made at the former place of business of said bank of 
the former Cashier thereof, and who has ceased to be such Cashier, 
such demand is sufficient in law to entitle the holder of such note to 
recover of the endorser thereof, and to render the endorser liable 
thereon. 

To which instructions the defendant excepted. 

The errors assigned by plaintiff in error, are: 

Ist.: That the Court below erred in giving judgment, sustaining 
the demurrer of Baltzell to the plea of Spann. 

2d. That the Court erred in refusing to instruct the Jury in the 
manner asked for by the counsel for the plaintiff in error, as appears 
by the bill of exceptions. 
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3d. The Court erred in giving to the Jury the instructions in the 
bill of exceptions set forth. 

Without regard to the order of the errors assigned, we will endeav- 
or, in a general discussion, to meet and dispose of all the points em- 
braced in the assignment of errors, or which otherwise are incident 
to the case. 

It is contended by the plaintiff in error, that the agreement, plead- 
ed and set forth in his pleas, was binding on the parties thereto, be- 
ing in the nature of an agreement substituted. In the preliminary 
stage of the discussion, it may be necessary to define the relative po- 
sitions of Spann and Baltzell, the parties to the suit. Baltzell is the 
endorsee and holder of the note sued on, and Spann his immediate 
endorser, liable by his endorsement to all the stipulations and res- 
ponsibilities of an endorser in blank. The endorsement of a note 
is not a collateral undertaking for the debt of another, within the 
meaning of the Statute of Frauds, but is a new contract between the 
endorser and endorsee. 1 Hall Rep. 336. 1 Bailey on Bills, 149. 
6.211. “The contract of each endorser therefore, being an inde- 
pendent one, there can be no doubt but that he stands on the same 
footing as any other contractor, and possesses the same rights and 
powers as to any alteration, revision, or waiver of his contract of en- 
dorsement, by and with the consent of the endorsee. In this case 
the original contract is sought to be waived by parol agreement be- 
tween the parties. As a general rule, no verbal agreement between 
the parties to a written contract, made before, or at the time of the 
execution of such contract, is admissible to vary its terms or to affect 
its construction. All such verbal agreements are considered as 
waived by, and merged in the written contract. 3 Met. 489. Chit- 
ty on Contracts, 99—102. But, in this case, there is an oral agree- 
ment set up subsequent to, and before a breach of the original con- 
tract. 

Lord Denman, in Goss vs. Lord Nugent, 5 Barn. & Adol. 65, lays 
down the rule thus: “After the agreement is reduced to writing, it 
is competent to the parties, at any time before breach of it, by a new 
contract, not in writing, either altogether to waive, dissolve, or annul 
the former agreement, or in any manner to add to, subtract from, or 
vary or qualify the terms of it, by a new contract not in writing, which 
is to be aoe by the written agreement, and partly by the 
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subsequent verbal terms engrafted upon what will be thus left of the 
written agreement.” So, in Chitty on Contracts, 112. 5 Am. ed., 
we find, “that, in general, where an obligation is created merely by 
simple contract, it may, whether reduced to writing or not, be entire- 
ly dissolved by subsequent oralagreement.” 13 Pick. 446. 9 Cow- 
en, 115. 3-Starkie, 1047. Buller Ni. Pri. 152. 1 John. Cases. 
22, .6 B. & C. 587. 

In these cases of substituted agreement, the plaintiff can always 
declare on the written contract; and unless defendant can prove per- 
formance according to the terms of the contract, or according to the 
agreement for a substituted performance, the plaintiff would be enti- 
tled to judgment. 3 Metcalf, 492. Cuffvs. Penn, 1 M. & S. 2t. 
9 Cowen, 115. 

These oral agreements being considered in the light of new con- 
tracts, it is requisite that they be based upon proper consideration. 
and the authorities shew that they must be made upon some new and 
valuable consideration, eedin m the defendant to the plaintiff. 

The question now arises, do the pleas in this case shew a case o! 
substituted agreement upon good consideration, and are the pleas 
so framed in accordance with the artificial rules of pleading, as should 
have rendered them available to the defendant in the Court below ’ 
We are of opinion, that a case of substituted agreement, an agree- 
ment varied by the act of the parties upon sufficient consideration, 
has been made out; but that with the pleas of tender of the bills of 
the Southern Life Insurance and Trust Company, there should have 
been a profert in curia. There having been none, the whole of the 
pleas are bad. 

We will examine these propositions in order; and first, as to the 
new agreement : 

Baltzell and Spann agree as follows: that in consideration that 
Spann promised to pay said note, the subject of the present action, at 
maturity, punctually and without fail, and out of his own funds, Balt- 
zell agreed to receive payment of the said note in the bank notes or 
bills of the Southern Life Insurance and Trust Company. Here, 
certainly, is a substituted agreement; but to render it valid there 
must be a new and good consideration. Spann had previously un- 
dertaken, in his character of endorser, that, if the note was not paid 
by Campbell at maturity, upon due demand having been made on 
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Campbell, and upon due and reasonable notice given of such non- 
payment to himself, that he, Spann, would pay the same to the en- 
dorsee or other holder. The promise by Spann to pay at all events, 
certainly changes a liability contingent and conditional, into one ab- 
solute and certain. In fact, from being an endorser he becomes, as 
it were, the maker of the note. This would certainly seem to amount 
to a new consideration in itself; and besides, such a promise would, 
at law, amount to a waiver of demand and notice, and although this 
waiver of demand and notice is not set out iz totidem verbis, yet it 
follows as a consequence and result of the contract, and, therefore, 
cannot be disregarded by the Court. There is always a certain de- 
gree of labor, trouble, and frequently, expense, in making these de- 
mands for payment, and giving the requisite notice, in case of a refu- 
sal to pay; and the law books afford the best test of the truth of the 
assertion, that in all these matters there is frequent uncertainty, and 
that mistakes are constantly occurring as to the requirements of law, 
in making demand and giving notice, proving in many instances fa- 
tal to the rights of parties. Although a Court may feel itself bound 
to notice judicially the insolvency of a banking institution, as, for in. 
stance, that of the Life Insurance and Trust Company, yet it cannot 
be presumed to know the precise value of the bills and liabilities of a 
bank after its insolvency ; for, in such an event, the value of its bills 
and notes must, necessarily, be fluctuating and uncertain. The Court 
cannot know whether the notes or bills of the Life Insurance and 
Trust Company were worth ninety cents, or sixty cents, as alleged and 
admitted by plaintiff, and it can only ask, whether they were of any 
value, or entirely worthless? 

it is urged that the agreement by Baltzell to receive Jess than the 
original amount contracted for, is nudam pactum ; the payment hav- 
ing been agreed to be received in the bills of the Life Insurance and 
Trust Company. The citation from Chitty on Contracts, by the 
counsel for the defendant in error, does not seem to sustain the point 
contended for. It is to this effect: “that a promise by a creditor to 
accept less than the full amount of his demand, or to give time for his 
existing debt, is void; unless there be some new consideration as ar: 
additional or different security, or a payment varying from that agreed 
upon, in respect to its being effected in a manner or at a time more 
heneficial to the creditor, or unless an uncertain claim be reduced to «: 
—————_—_— 
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certainty. Chitty on Con. 52. This law probably refers to debis 
due; but if not, we think it cannot vary the view we have taken of 
the subject, but goes to sustain it. 

The certainty of the debt’s being paid at the day it was to become 
due, may have been deemed by Baltzell a sufficient consideration for 
agreeing to receive the Life Insurance and Trust bills or notes, and 
the waiver of demand and notice was certainly advantageous to Balt- 
zell ; and if so in the slightest degree, provided it was a benefit great- 
er than that before enjoyed, the consideration would be sufficient to 
sustain the oral engagement. Fetch vs. Sutton, 5 East. 231. In 
this case there was an acceptance of £17 for £50, and after the debt 
was due. Lord Ellenborough said, there must be some considera- 
tion for the relinquishment of the residue ; something collateral, to 
shew a possibility of benefit to the party relinquishing his further 
claim, otherwise nudam pactum. In 6 Cranch, 253, it is laid down, 
if a creditor offers additional security for less sum than due, consid- 
eration is good. 

So we find in 3 Campbell, 57—a parol agreement by a creditor to 
accept part payment of a sum, in satisfaction of the whole debt, will 
not be binding upon him for want of consideration, although he ac- 
tually receive such part payment, and give a receipt for the whole 
debt. But if such part payment be made in a manner more advania- 
geous to the creditor, than that agreed upon previously, as if it be 
made before the day upon which full payment is due, it operates as 
a new consideration, and rendered such agreement binding, although 
it be parol,—citing 2 B. & C. 477. 3D. & R. 649. 

The mere fact, that the consideration was, in this case, inadequate, 
does not render the contract nudam pactum, for it is not essential 
that the consideration should be adequate in point of value, for the 
law cannot decide upon this matter; and in the words of Chitty, “it 
will not interfere with the facility of contracting, and the free exer- 
éise of the will and judgment of the parties, by not allowing them to 
be sole judges of the benefits to be derived from their bargains; pro- 
vided, there be no incompetency to contract, and the agreement vio- 
late no rule of law.” Chitty on Con. 31.5 Am. ed. So, even equi- 
ty will not interfere, unless the inadequacy be so great as to shock 
the moral sense. 

As the law will not stop to scrutinize the amount of benefits con- 
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ferred upon one party, so neither will it scan the extent of trouble, 
loss or obligation the other party has subjected himself to; and, “it 
is immaterial,” says Mr. Chitty, “that the detriment or charge thus 
assumed, is, in fact, of the most trifling description ; provided, it be 
not utterly worthless in fact and inlaw.” Ib.32. Spann, no doubt, 
was at some trouble in the procuring of the Life Insurance and Trust 
notes. He may have sustained loss in the re-sale, on Baltzell’s re- 
fusing to accept them ; and the presumption is, that he paid value for 
them, whatever that value may have been. If Spann’s engagement 
had been simply to do that, which by law he was compelled to do, 
the agreement would have been nudam pactum; but he agrees to pay 
before the time he would have been compelled by law to pay; and 
this, we have seen, creates a new and valuable consideration, and, as 
such, renders the contract binding and efficacious. 

The next question, as to the tender being well pleaded, will be 
discussed : 

In 5th Bacon’s Ab. tit. Tender, H. 4, it is laid down as a general 
rule, if a debt or duty be not discharged by a tender and refusal, the 
tender must be pleaded with a profert in curia; for, as the debt or 
duty continues, it is not enough for the party who pleads the tender, 
to plead a tender and refusal with uncore prist, or with tout temp prist, 
as the case may require ; but he must also bring the money, or other 
thing which has been tendered, into Court, that the party may, if he 
please, accept it. 

if the thing, which has been tendered, be so heavy that it can not 
be conveniently brought into Court, it is not necessary to plead a ten- 
der witha profert. 2 Rolle. Ab..524. Soin Carley vs. Vance, 17 
Mass. R. 392, we find the general rule laid down, that if the debt or 
duty be not discharged by tender and refusal, the tender must be 
pleaded with a profert in curia. It is not contended that the debt in 
this case was discharged by tender and refusal, for the plea is in bar 
of damages ultra. By the terms of the contract the bills of the Life 
& Trust Bank are to be substituted for money, and to be considered 
as cash ; and by this waiver of gold and silver, when the bills were. 
tendered, the allegation of tendér is clearly supported, and if there 
had been a profert in curia, the Court would have so decided in com- 
pliance with the decision in the case of Warner vs. Mains, 7 John. 
Rep. 476. In this case there was a covenant to pay three hundred 
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dollars on a certain day, on which the payee covenanted to convey a 
farm, but before the day it was agreed that the three hundred dollars 
should be paid and received in bank bills, which were duly tendered 
at that day. “It was held by the Court that it was competent to the 
plaintiff to shew that, before the day of payment, the defendant had > 
agreed to accept bank bills as cash, and had dispensed with the ne- 
cessity of atender in gold or silver. The tender of bank bills was 
consequently good at the day, by reason of the previous waiver.” — 
This very case is cited by the plaintiff in error to shew that the ten- 
der by the agreement of parties was a legal tender, but to have availed 
him, the profert in curia was indispensable in his plea. We beg 
leave to cite a case we find in the reports of Massachusetts, which 
seems strongly in point as to the necessity of bringing the money into 
Court. This was an action of assumpsit, and the declaration con- 
tained five several counts. ‘To the four first, defendant pleaded non 
assumpsit, on which issue was joined. In the fifth count the plain- 
tiff alleged a promise to pay seventy dollars in bank notes of the 
New Hampshire Banks, except the Coos Bank. To this count the 
defendant pleaded a tender in bar of damages with tout temps prist, 
and a profert of the bank notes into Court for plaintiff. To this 
plea, the plaintiff replied non obtulit, on which issue was also joined. 
Both the issues thus joined having been found for the defendant, the 
plaintiff called for the bank notes, of which the defendant had made 
a profert, but it appeared they had never been brought into Court. 
A motion subsequently was made by plaintiff for judgment non ob- 
stante veredicto. 

The counsel for the defendant (as in this case) alleged that nothing 
but money could be brought into Court upon a plea of tender. It 
was decided by the Court that “ judgment be entered for plaintiff in 
the fifth count, to which the plea of tender was made.” 

The payment in Life & Trust Bank bills bears no analogy to that 
of a payment in specific articles. The bills or notes of banks are 
generally treated as money in the various commercial or business 
transactions, and are a good tender if not objected to; and how can 
a promise to pay or deliver a sum of money in bank bills be consid- 
ered a contract to deliver specific articles, when they are so little ca- 
pable of being distinguished or identified? Besides, if they are to 
be considered as specific articles, a tender of them at the day and 
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place would have been a satisfaction of the contract, and upon re- 
fusal of them by Baltzell the property in them would have been trans- 
ferredtohim. The relation of the parties would have been changed 
to that of bailor and bailee, trustee and cestui qui trust, and Baltzell 
would have been obliged to have resorted to the specific articles 
(bank bills,) and the person who tendered them as the bailee thereof 
for redress. It is needless to remark how remediless a creditor in 
such a case would be, and we only pursue the argument (perhaps ad 
absurdum) for the purpose of showing the consequences of consider- 
ing bank bills in this case as specific articles. 

With these views, we think the tender should have been pleaded 
with a profert in curia. 

The point which next presents itself is raised by the defendant in 
error, that the agreement between Spann and Baltzell was void by 
the statute of frauds of this State. Duval 206. 

The statute of frauds cannot apply to this new agreement of Balt- 
zell and Spann. It is not a collateral undertaking of Spann’s, but 
an absolute promise. Spann had for his object a benefit which he 
did not before enjoy, and this benefit accruing immediately to himself, 
that is, in the payment of the note by a less sum than was originally 
to be paid by him, in case of default of the maker. If Spann’s ob- 
ject had been to procure a release of the property of Campbell, or 
benefit to Campbell, exclusive of any selfish consideration, and he 
had not been a party to the original contract, the contract would be 
clearly within the statute. So we see in Roberts on frauds, 232, the 
statute does not apply, if the consideration “ spring out of any new 
transaction, or move to the party promising upon some fresh and sub- 
stantive ground of personal concern to himself.” So “where the 
original transaction is altered, and a new consideration, moving from 
the plaintiff to defendant, takes place, a promise made by the defen- 
dant to the plaintiff will not be within the statute.” 2 Saund. Pl. 
and Ev. 527, citing 2 East. 332, 2 Burr 1886, 3 Esp. 87, 4 Taun. 
117. 

The English doctrine, as declared in 1 Salkeld 27, would seem to 
be this: a promise to answer for debt, default, or miscarriage of an- 
other for which that other remains liable, must be in writing to satisfy 
the statute of frauds; contra when the other does not remain liable. 
1 Smith’s leading cases, 134. 
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Under this rule, the statute of frauds cannot apply, for Spann, by 
virtue of the new agreement, assumes the absolute payment of the 
debt, whereby Campbell, the maker of the note, is entirely dis- 
charged ; and the agreement further shews conclusively that Balt- 
zell looked to Spann, and not to Campbell, for payment of the note. 

In Massachusetts it has been held, that the promise of a party to 
pay a debt, on which he once has been personally liable, cannot be 
treated as within the statute, although at the time of making the pro- 
mise his responsibility had ceased. Hopkins vs. Liswell, 12 Mass. 
52. , 

The New York decisions differ from that cited from Salkeld, and 
go to the extent, that even if Campbell remained liable after this new 
agreement, still it would not come within the statute of frauds, for 
they declare that an oral agreement to pay a debt previously subsist- 
ing, upon a new and different consideration, is not within the statute, 
even when the original debt remains. 5 Wendell 235. 10 Wen- 
dell 461. 4 Cowen 439. 

It will not be necessary to say aught in relation to the argument 
of counsel for plaintiff in error, as to the question of the pleas being 
pleaded by way of accord, without satisfaction, it having already 
been decided they were good as shewing an agreement substituted. 

Having disposed of these questions, the only ones remaining re- 
late to the sufficiency and regularity of the demand and notice. It 
is contended that the promise of Spann to pay at all events rendered 
demand and notice unnecessary ; but admitting this, if the substitu- 
ted agreement had been enforced, we cannot permit the defendant 
in error to avail himself of portions of that agreement, so far as they 
enure to his benefit, and reject those which tend to his disadvantage. 
If taken at all, they must be taken altogether, and not detached parts 
of it. Resides Spann promised to pay only in Life & Trust bills.— 
Equity and law forbid any other decision. 

We think that the facts as set forth in the protest by Ellis, the Nota- 
ry, and the protest itself, were admissible as evidence to prove demand 
in accordance with the allegation in the declaration. As this opin- 
ion may at the first blush appear to conflict with some of the rules of 
evidenve, it may be apposite to the present case to give somewhat at 
length the reasons which have guided and conducted us to our con- 
clusions. 
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It has been repeatedly decided in England that the books of a No- 
tary, after his death, were admissible in evidence to prove the dis- 
honor of bills left with the Notary for presentment and demand. In 
Poole vs. Decas, 1 Bingham, N. C. 649, this point was.decided by 
Chief Justice Tindal, who said: “ We think it admissible, on the 
ground that it was an entry made at the time of the transaction, and 
made in the usual course and routine of business, by a person who 
had no interest to mis-state what had occurred.” 

This rule of evidence has received the sanction of the American 
authorities. Welsh vs. Barret, 15 Mass. 380. Merrell et al. vs. 
The Ithaca & Oswego R. R. Co. 16 Wendell, 587, 2 Hill N. Y. 
R. 537. In Nichols vs. Webb, 8 Wheat. 326, there was an entry 
in the book of a deceased Notary to this effect : “ Endorser duly no- 
tified in writing 19 July, 1819, the last day of grace being Sunday 
the 18th.” Judge Story, in commenting upon the evidence, says, 
that being a promissory note, in which the action of a Notary was 
not necessary, the protest itself was not evidence in chief of the fact 
of demand; but from the usage of employing Notaries it may be in- 
ferred that “the protesting of notes, if not strictly the duty of the 
Notary, was in conformity to the general] practice, and was an em- 
ployment in which he was usually engaged.” He goes on further 
to say: “ We think it a safe principle, that memorandums made by a 
person in the ordinary course of his business, of acts or matters, which 
his duty in such business requires him to do for others, in case of his 
death, are admissible evidence of the acts and matters so done. A 
fortiori, we think the acts of a public officer, like a Notary Public, 
admissible, although they may not be strictly official, if they are ac- 
cording to the customary business of his office, and is clothed with 
public authority and confidence.” 

The Courts in this country would seem to have established another 
principle, or rather an extension of the principle, as before set forth 
in relation to the admissibility, as evidence, of the entries made in the 
register of the deceased Notary, and it is this: that, when these en- 
tries have been made in the usual mode of business, and are duly 
authenticated by the oath of the party who made them, they are ad- 
missible in evidence, though the party making them can remember 
and testify nothing as to the facts contained in said entries. The 
paper must be an original one made at the time the facts contained 
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in it are alleged to have taken place, and confirmed by the oath of 
the witness that he believes it contains a true statement of the facts. 
The true criterion appears to be this, as to the admissibility of the 
entries : whether after the death of the maker of them, they would be 
admissible ; and, if so, when verified by oath of the party who made 
them they are likewise admissible. Farmers & Mechanics Bank 
vs. Beraf, 152. 20 Wendell, 72. 

The case at bar comes up fully to the foregoing principles. ‘The 
protest appears to be an original paper, and drawn up at the time of 
the demand of payment, and Ellis, the Notary, swears that the con- 
tents of said protest were true. Upon his cross-examination, how- 
ever, he said he had no recollection of any of the facts stated in it, 
independent of the same. He swears to the presentment for pay- 
ment, notice to endorsers, &c., because he presumes the facts must 
have occurred, else he would not have certified to their occurrence 
asa Notary. He recollects no facts beyond the protest. 

Evidence very similar to this was admitted in the case of Bullard 
vs. Wilson. 5 Martin N.S. 196. To prove notice, the Court held 
“the parish Judges memorandums of his having given notice of the 
protest to the defendant, was on the back of the protest, and he de- 
posed that he had no recollection of giving it, but he had no doubt 
of his having given it, as he never made such a memorandum with- 
out having given the notice.” The entry having been made accord- 
ing to the course of the business of the witness, was admitted by the 
Court. 

It is contended by the counsel for plaintiff in error that this case 
falls within the rule laid down by this Court, as to the evidence of 
notice to be given endorsers in the case of Whitaker vs. Morrison. 
But that case and the one at bar differ in this: the paper exhibited 
at the trial of the case of Morrison vs. Whitaker was a copy, and not 
an original instrument, and that it was the habit of the witness to 
make a memorandum of the notice of protest on the protest kept by 
him, and that, that one was lost, and the whole amount of the evi- 
dence of the Notary, in that case, was based simply upon his habit 
of doing business. 

There has been a recent decision in the State of New York, which 
establishes fully and clearly the doctrine as before stated. It is found 
in the case of the Bank of Munroe vs. Calvin, 2 Hills R. 532. Ac- 
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tion of assumpsit on a note, the defence was usury, to rebut which 
the plaintiff offered the Cashier to prove how the note came to the 
Bank and was paid; the offer was to prove, “ from memoranda and 
entries, in the hand-writing of the witness made at the time of the 
transaction to which they refer, occurred, and while he was Cashier 
and had charge of the books and correspondence of the Bank, which 
memoranda and entries the witness would swear he believed were 
truly and correctly made, although independent of such memoranda 
and entries, the witness had no recollection of the facts; and even 
after having his memory refreshed by their examination, he could not 
testify to the facts independent of the entries and memoranda.” — 
The Supreme Court, per Bronson, Judge, after observing that the 
entries and memoranda were made in the usual course of business. 
and were verified in the most ample manner, by the witness whe 
made, and whose duty it was to make them, said: “The question is 
whether memoranda and entries thus verified should be allowed to 
speak for themselves? I think they should.” See, also, 2 Wendell. 
72—1 Smith’s leading cases, 228, where the foregoing cases are 
collected, and the whole question is presented with great clearness 
and ability by the American editor. 

The next question for the consideration of the Court is, Whethe» 
the notice given to Spann was sufficient? Ellis testifies, that he 
sent notice of non-payment to the defendant Spann, as stated in the 
certificate endorsed upon the protest of the note. The certificate 
states, that due notice of the protest was given to the endorser, Spann, 
by depositing the notice in the Post Office at Apalachicola, addressed 
to R. C. Spann, Franklin, Alabama, the reputed place of his abode. 

The protest sets forth the demand of the note and refusal to pay, 
so that by the ordinary intendment of words, it seems to the Court, 
the evidence of Ellis goes to shew, that his notice contained the sub- 
stance and facts of the protest, viz.: description of the note, a state- 
ment of the demand and refusal to pay; or, in other words, that the note 
was dishonored. The term, “due notice”, used by the Notary, does 
not amount to evidence, that proper notice was given. ‘To say so, 
would be to make the Notary the judge of what is legal notice to fix 
the endorser. He must state facts; and the conclusion of'law from 
these facts, is a question of law for the Court, and not for the Notary 
1 Harrington, 10—Bank of Wilmington & Brandywine vs. Cooper's 
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Adm’rs. We think, however, that the facts as stated in Ellis’ testi- 
mony, are sufficient to enable the Court to declare, that the notice 
contained sufficient averments to constitute legal notice. 

There is no particular form of notice of dishonor of the note ne- 
cessary. Mr. Story, in his work on Promissory Notes, lays it down, 
that it should contain, in substance, the following requisites: a de- 
scription of the note, sufficient to ascertain its identity ; the present- 
ment for payment and refusal to pay; and that the holder of the note 
looks to the person to whom the notice is given, for reimbursement 
and indemnity. Story on Promissofy Notes, s. 348. In section 354, 
of the same work, however, Judge Story remarks, that, by the rule 
adopted in the American Courts, “it is sufficient to state in the no- 
tice that the note has not been paid, and, either expressly or by im- 
plication, that the holder looks to the endorser for reimbursement or 
indemnity.” In the case of the Bank of United States vs. Carneal, 
2 Pet. R. 543—553, the Court said: “A suggestion has been made 
at bar, that a letter to the endorser, stating the demand and dishonor 
of the note, is not sufficient, unless the party sending it also informs i 
the endorser, that he is leoked to for payment. But when such no. 
tice is sent by the holder, or by his order, it necessarily implies such 
responsibility over. For what purpose could it be sent?) We know 
of no rule that requires any formal declaration to be made to this ef- 
fect. It is sufficient, if it may be reasonably inferred from the nature 
of the notice.” 

It seems that the notice would be good, if it be sufficient to put the 

party on enquiry, and prepare him to pay it, or to defend himself. 
Even if there be some uncertainty in the description of the bill ox 
note, if it does not tend to mislead the party, it will be good. 7 Al. 
abama Rep. 212—citing 2 John. Cases, 337—11 Wheat. 431—16 
East. 105—Chitty on Bills, 9 Am. Ed. 501. So it has been held. 
that it need not be stated at whose request the notice was given, or 
who was the owner of the note. 1 Pick. 401. 

As to the demand necessary to be proved in this case, we think a ) 
sufficient one has been proved. At the day the note fell due, the No- 
tary went to the place, where the note was payable, to wit, at the 
place previously occupied by the Agency of the Southern Life Insur- 
ance and Trust Company. Robbins, the late Agent or Cashier, tes- 
tifies, that the agency had been removed from Apalachicola, some 
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weeks previous to the day of the alleged presentment of the note. 
The removal of the Agency rendered the demand, therefore, impos- 
sible at the agency. ‘Proper diligence seemed to have been used, 
and we are satisfied that when demand was made at the place of pay- 
ment of the note, and it was found that the agency had been removed, 
a sufficient demand had been made. Of course, if the agency had 
simply been removed to another house in Apalachicela, a present- 
ment there would have been necessary ; but the testimony was, that 
it had been removed altogether. It is like a case where a note is pay- 
able at a particular place, and a demand being made at the place 
appointed, it is found shut up ordeserted. In such an event, it would 
amount to a refusal to pay, for the demand would be useless and in- 
audible. 3 Kent, 96. 16 East.112. Ifthe agency had been con- 
tinued at Apalachicola there can be little doubt but that a demand 
should have been made, within the usual hours of business, of the 
agency, as the parties are supposed to have contracted with a view 
to the customs of the bank; but there certainly can be extant no rules 
or customs of the agency, when the agency itself has no existence. 

If Robbins, the former agent, had remained at the place of the 
agency, with power from the bank to do business, that fact may have 
altered the case; but Robbins testifies, that he did not consider the 
room formerly occupied as the agency, as an office; that he was agent 
up to the time of the removal of the agency, when he ceased also to 
be agent. The fact of Robbins’ being at the place, would have no 
greater effect than any other person’s being there. 

if the note had been made payable generally, and not at a particu- 
lar place, and the maker had removed, in such case it would have been 
the duty of the holder to have made due and diligent search ‘for him, 
and made presentment, if within the State; but the case at bar is 
different. If the note is payable at a particular place, the demand 
must be made there, because the place is made part and parcel of the 
contract ; and if, as before stated, the place is found shut up and de- 
serted, it amounts to a refusal to pay. Dickinson vs. Bon, 16 East. 
110. 8 Bingham, 214. Bayley on Bills, 197—241. Story on 
Prom. Notes, s. 205—227. Chitty on Bills, 399, 397, 172, 173, 174. 

A question may now arise, whether the allegation contained in the 
declaration, as to presentment of the note, is sustained by the evi- 
dence—but it may be laid down as a general principle, that where 
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facts or circumstances exist, which amount to an excuse, or do away 
with the necessity of a demand, the declaration may be in the usual 
form, and proof of the facts which dispense with a formal demand, 
will, in law, be deemed proof of demand. vs in the case at bar, no 
demand in compliance with the terms of the note could have been 
made on account of the removal of the agency, and this fact being in 
evidence, it is a sufficient excuse for the non-presentmeut, and the al- 
legation of the declaration is sustained. 

The American cases go to the extent that the averments of demand 
and notice, in the declaration on a bill or note, were sufficiently sup- 
ported by evidence of any thing which render demand and notice un. 
necessary. Stewart vs. Eden, 2 Caine’s Rep. 121. Norton vs. 
Lewis, 2 Conn. R. 478. Hosmer, J., said: “that this mode of de- 
claring, relying on proof of an excuse for the omission to make de- 
mand or give notice, had too frequently been sustained to remain 
questionable.” 

So, when no demand has been made of the maker, on account of 
his absence in a foreign country, it was held by Van Ness, that an 
averment of presentment in the common form was sufficient. Cum. 
mings vs. Fisher, Anthon N. P. 5. See also City Bank vs. Cutter, 
3 Pick. 414. 4 Campbell, 52. Hodge vs. Fillis, 3 Camp. 463. 7 
Cowen, 523. 

So also the fact, that the maker had absconded and could not be 
found, may be given in evidence, under the allegation that the note 
was presented and payment refused. Stewart vs. Eden, 2 Caine’s 
R. 121. Williams vs. Matthews, 3 Cowen, 252. Taunton Bk. vs. 
Richardson, 5 Pick. 436. 

So a promise to pay after notice, will be received as evidence of 
notice. Martin vs. Winslow, 2 Mason, 241. 12 Wheat. 183. 9 
Porter, 302. As to the forwarding notice of the demand and refusal 
to pay the note on presentment, Ellis testifies, that on the day of de- 
mand of payment and refusal to pay, to wit, on the 25th May, 1842, 
he deposited the notice in the Post Office at Apalachicola, directed to 
the defendant Spann, at Franklin, Alabama, the reputed place of his 
residence. It is necessary that the endorser of a note should be no- 
tified of its dishonor, by depositing the notice in the Post Office, when 
that is the proper medium of conveyance, and properly addressed to 
him, and his place of residence proved. By the words, “reputed res- 
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idence,” we understand a residence as fixed by general reputation, 
established opinion, or common estimation, or a fact of general no- 
toriety. ; 

It would have been better, no doubt, for the Notary to have been 
in this portion of his testimony, more definite and explicit; but we 
think this allegation as to the residence of Spann, sufficiently certain. 
Witnesses frequently, from over caution, or perhaps from careless- 
ness, needlessly qualify their testimony; and expletives, without any 
very definite meaning, are frequently introduced, which generally 
tend to produce embarrassment, and, oftentimes, serious results. 

The judgment of the Court below is affirmed with costs. 





Davin G. Raney vs. Samvet Baron, Apm’r oF Isaac S. Jacques. 


A surety is bound to the extent of the terms of his obligation, and no further. 

A surety on an appeal bond conditioned, ‘* Now if the said A. shall pay said 
damages so recovered by said B. against him and costs, in case the judgment 
of the said Superior Court shall be confirmed by the said Court of Appeals, 
then this bond to be null and void,” is only liable for the amount of the judg- 
ment in the Court below, and costs, and not for the ten per cent damages 
awarded by the Court of Appeals, against A.,the party taking the appeal. 

A plea of payment admits the representative character of a plaintiff, suing as 
administrator, and dispenses with proof thereof. 


Error to Franklin Circuit Court. 


This case was tried at Spring Term, 1846, of Franklin Circuit 
Court, Judge Douglas presiding. 

Debt on an appeal bond, of which following is copy : 

Territory or Fioripa, f 
Franklin County. 

Know all men by these presents, that we, the Southern Life In- 
surance and Trust Company, and George Field and David G. Raney, 
are held and firmly bound unto Isaac S. Jacques in the sum of two 
thousand dollars, for the true payment whereof we bind ourselves, 
our and each of our heirs, executors and assigns, jointly and several - 
ly, firmly by these presents, sealed with our seals, and dated the se- 
venteenth day of December, 1841. 
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The condition of the above obligation is such that, whereas the 
above bounden Southern Life Insurance and Trust Company is 
about to take an appeal from a judgment rendered against it at the 
Fall Term, 1841, of the Superior Court of Franklin county, in favor 
of Isaac S. Jacques, for the sum of nine hundred and ninety-two 
52-100, to the Court of Appeals of said Territory: now, if the said 
Southern Life Insurance and Trust Company, shall pay the said da- 
mages so recovered by the said Isaac S. Jacques against it, and costs, 
in case the judgment of said Superior Court shall be confirmed by 
the said Court of Appeals, then this bond to be null and void, else to 
remain in full force and virtue. 


(Signed,) SO. L. INS. & TRUST CO., 
By Grorce Frexp, President. (sEau.) 
GEORGE FIELD, (SEAL.) 
DAVID G. RANEY, (sEAL.) 


Plea: Payment. 

At the trial below, plaintiff gave in evidence the following cer- 
tificate :— 

The People of the State of New York, to all to whom these presents 

shall come, or may come, send GREETING : 

Know ye, that we, having inspected the records of our Surrogate’s 
Court, in and for the county of New York, do find, that on the twen- 
ty-third day of August, in the year one thousand eight hundred and 
forty-two, by David B. Ogden, Surrogate of said county, letters of ad- 
ministration of the goods, chattels, and credits, which were of Isaac 
S. Jacques, late of Woodbridge, in the State of New Jersey, grocer, 
deceased, were granted and committed unto Samuel Barron, of Wood- 
bridge aforesaid, and that it does not appear by said records that said 
letters have been revoked. 

In testimony whereof, we have caused the seal of office of our said 

Surrogate to be hereunto affixed. Witness 

David B. Ogden, Surrogate of our said 

county, at the City of New York, the nine- 
[N. Y. Surrogate’s Seal.]teenth day of December, in the year of 

our Lord one thousand eight hundred and 

forty-two, and of our independence the six- 

ty-seventh. 

DAVID B. OGDEN. 
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Defendant objected to its introduction on the ground that it was 
not properly authenticated, according to the act of Congress; but the 
Court overruled the objection. Plaintiff also gave in evidence the 
judgment of the Court of Appeals at its session, 1843, of which the 
following is a copy : 

“Southern Life Insurance 5 Trust Company, Appellant, 


Isaac S. ieaiain Appellee. 

“Upon a certificate from the Clerk of Franklin Superior Court, 
that a judgment was rendered at December Term, 1841, of said Court 
in favor of the Appellee, and that an appeal was taken and bond du- 
ly filed in the Clerk’s office : 

“On motion of the appellee, by his attorney, it is ordered, that this 
appeal be put on the Court Docket, in its proper place: and the tran- 
script of the record and proceedings in this cause, not having been 
filed according to law, and the appellants, though solemnly called, 
came not; therefore, it is considered by the Court, that this appeal 
be dismissed, and the appellee recover against the appellant ten per 
centum damages, for retarding the execution thereof; and also, the 
sum of two dollars and twelve cents, his costs, by him about his de- 
fence in this behalf expended: which is ordered to be certified to the 
Court below.” 

Defendant objected to the introduction of this judgment; but the 
Court overruled the objection, and permitted the paper to go to the 


jury. Plaintiff then gave in evidence the appeal bond herein before 


set forth, and an execution showing amount due thereon. 

Defendant asked the Court to instruct the jury, that plaintiff is not 
entitled to recover the ten per cent. damages, mentioned in the de- 
cree and judgment of the Court of Appeals, as a part of his damages 
on the bond sued on; which instruction the Court refused, and de- 
fendant took his bill of exceptions. 

The jury returned a verdict for plaintiff. 

Plaintiff in Error, assigned the following for error : 

Ist. The Court erred in refusing to give the instructions asked for 
by the counsel of plaintiff in error. 

2d. The Court erred in permitting the letters of administration to 
be offered to the jury. 

3d. The Court erred in permitting the paper purporting to he a 
transcript of the Supreme Court, to be read to the jury. 

0 


~ 
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W, G. M. Davis, for Plaintiff in Error. 
Carmack & Baker, for Defendant. 


Macrag, Justice : 

This is an appeal from a judgment of the Circuit Court of Frank- 
lin county, rendered in an action of debt, instituted there in by Sam- 
uel Baron, administrator of Isaac S. Jacques, deceased, against David 
G. Raney, as one of the sureties of the Southern Life Insurance and 
Trust Company, in an appeal bond executed by it to the plaintiff’s 
intestate. 

To the declaration the defendant pleaded payment, and upon the 
issue joined upon this plea, verdict and judgment were rendered for 
the plaintiff, for the sum of seven hundred and seventy dollars. 

The main ground of error, set up by the plaintiff in error is, that 
upon the trial below, when the bond sued on was given in evidence 
before the jury, the Court refused to give the latter the following in- 
struction, asked for by the defendant, viz.: “ that the plaintiff is not 
entitled to recover the ten per cent. damages, mentioned in the de- 
eree and judgment of the Court of Appeals, as part of his damages on 
the bond sued on,” and to this refusal the defendant excepted. 

The bond executed by the appellant, in conjunction with the South - 
ern Life Insurance and Trust Company, and declared on, must be 
referred to, in order to determine the extent of his liability. The 
condition of the bond, after reciting “that the Southern Life Insur- 
ance and Trust Company are about to take an appeal from a judg- 
ment rendered against it at the Fall Term (1841,) of the Superior 
Court of Franklin county, in favor of Isaac S. Jacques, for the sum of 
nine hundred and ninety-two 52-100, to the Court of Appeals of the 
Territory of Florida,” concludes thus: ‘ Now, if the said Southern 
Life Insurance and Trust Company shall pay the said damages re- 
covered by said Isaac S. Jacques against it and costs, in case the judg- 
ment of said Superior Court shall be confirmed by the said Court of 
Appeals, then, this bond to be null and void, else to remain in full 
force and virtue.” 

The covenant of the defendant Raney is, to pay; provided, the said 
Company, the principal in the bond, shall not pay “the said damages 
so recovered by said Jacques against it,” by which, we understand, is 
necessarily meant the sum of $992 52-100, before mentioned, and 
the costs. Such is the bond; and its obligation extends thus far, and 
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no farther. We are, therefore, of the opinion, that the defendant be- 
low, is clearly not liable on this band, for the ten per centum dama- 
ges and costs, for which judgment was rendered by the Court of Ap- 
- peals of the late Territory of Florida. It is so clear and well settled 
a principle that a surety is bound to the extent of the terms of his ob- 
ligation and no farther, that we deem it wholly unnecessary to refer 
to authorities to sustain it. It may be remarked, however, that the 
doctrine is well and fully illustrated in the case of Miller vs. Stewart, 
et al. 9 Wheat. 680, and in 5 Cond. R. 727. 

In this view of the extent of the appellant’s liability upon the bond 
in question, we are of opinion that the Court below erred in refusing 
the instruction asked for by the defendant, as set forth in his bill of 
exceptions, and assigned as error as before mentioned. And here, 
we feel justified in observing, that had the precise terms of the con- 
dition of this bond been brought to the view of the Court below, we 
cannot doubt that the learned Judge who presided, would have grant- 
ed the instruction prayed for. That the Nisi Prius Courts are some- 
times liable thus to err unwittingly, must be admitted ; and it is much 
to be regretted, in view of the speedy and satisfactory administration 
of justice, the great desideratum of both Courts and suitors. 

We have not considered it necessary to determine upon the excep- 
tion taken to the proper legal authentication of the letters of adminis- 
tration, submitted in evidence, in this case, in the Court below. It is 
clear that the character in which the plaintiff sued, is admitted by the 
defendant’s plea, and, therefore, was not required to be proved. It is 
consequently, not material to the right and law of the case, whether 
the Court erred, or not, in permitting the letters in question to be of- 
fered to the jury. It may be regarded as a work of supererogation 
on the part of the plaintiff’s attorney, which should not prejudice his 
client. Be this as it may, the objection may be made in another 
triai of the same case below, if it can again be raised under the 
pleadings. 

We consider it equally unnecessary to decide the third error as- 
signed. As tothe question of a remititur of damages by this Court, 
in the alternative which has been decided, we think it needs no dis- 
cussion, considering, as we do, that it is obvious that the remititur 
sought for, cannot be awarded in view of the character of the verdict 
apparent upon the face of the record. We might remark, however, 
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that there appears to be a blunder in the entry of this part of the 
proceedings. 

On the whole we are of opinion, and accordingly adjudge and or- 
der, that the verdict and judgment in this case in the Court below, be 
set aside, and that further proceedings be had therein in accordance 
with this opinion. 

Judgment reversed, and venire de novo. 





Octavius H. Gapspen vs. Grorce Jones, ADMINISTRATOR, AND 
Mary Jones, Apm’x. or Witu1am B. Nutra. 


A., administrator of B., was, by the judgment, or decree of the County Court 
under Act of February 15, 1834, sec. 5, discharged as administrator of B 
On the same day with the discharge, a suit was instituted against A., as ad 
ministrator, to which A. pleaded his discharge. Held, that the judgment. 
or decree, discharging A. from the administration, was a bar to such suit. 

A discharge can be obtained by an Executor or Administrator only after six 
months’ notice of his intended application for a discharge has been given, 
and after he shall have faithfully and honestly discharged the trust and con- 
tidence reposed in him; and it is the duty of the Judge of Probate or County 
Court to see, before granting such judgment or decree of discharge, that he 
has well and truly administered, paid the debts so far as the assets would 
go, and made distribution of the rest, or residue, of the estate according to 
law. 

By the Act of 15th February, 1834, sec. 5, a discharge granted an Executor or 
Administrator by the County Court, or Court of Probate, is an immediate 
and effectual bar to suits instituted against such Executor or Administrator 
in their fiduciary capacity ; but it is not a bar to a suit against the person so 
haviag acted as Executor or Administrator, for any personal liability incur- 
red by him in the management of the assets, if the suit be brought within 
tive years from the date of the discharge. 

When a suit is brought against the person who had acted as Executor or Ad- 
ministrator, the onus probandi rests on the plaintiff to show by his plead 
ings and proofs, that at the time when the discharge was granted, the Exec. 
utor or Administrator had not faithfully and honestly discharged the trust 
and confidence reposed in him. 


Error from Jefferson Circuit Court. 
Assumpsit by Plaintiff, as Endorsee of a Promissory Note, agains' 
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Defendants, the Administrator and Administratrix of William B. 
Nuttall, the makerthereof. The case was tried at the Spring Term, 
1846, of Jefferson Circuit Court, Judge Macrae, presiding. 

Pleas. 1st. Gen. issue. 2d. Statute of Limitations. 3d. Plene 
Administravit. 4th. That defendants had been discharged of and 
trom their administration of the estate of William B. Nuttall, deceas. 
ed. The case was decided on a demurrer to the 4th plea, which, 
with the other pleadings, is recited in the opinion of the Court. 

The demurrer to the 4th plea having been overruled, plaintiff sued 
out his Writ of Error. 

T. H. Hagner, (with whom was L. A. Thompson), for Plaintiff 
in Error, argued: 

That the main question in the Record, turned upon the validity of 
the 4th plea of Defendants in Error, as a bar to this action. That 
plea is, that “on the day of the commencement of this action, and 
before its commencement on the 25th March, 1844, the Defendants 
were duly and lawfully discharged from their administration of the 
estate of Nuttall, by the County Court of Jefferson County.” The 
Plaintiff in Error demurred specially to this plea, and assigned as 
causes: Ist. That there was no allegation of full administration, 
nor of their delivery over of the property to any new Administrator. 
2d. That the Defendants do not allege that they had no notice of 
the demands of the Plaintiff in the declaration mentioned before or 
at the time of their alleged discharge. 

On the first point, he cited 2d Wms. on Executors, 1196 ;— 
Wentworth on Executors, 472; Packman’s case, 6 Coke, 18; 11 
Viner’s Abridg. 118—9; Keble vs. Keble, Hobart, 49 ; 3 Chitty’s 
Pleading, 1240. 

On the 2d point, he insisted that whether the discharge set up be 
by virtue of the Statute (of 1834, sec. 5, p. 188, of Duval) or accord- 
ing to the course of the common law, that it could not operate to dis- 
charge the Administrator from liability to satisfy those debts of which 
he had notice, and for which, therefore, he was entitled to retain. 

Upon the construction of the Stat. of 1834, above referred to, he 
took two exceptions to its operation in this case asa bar. In the 
first place, the discharge by the Statute only is made to operate asa 
release from the duties of Administrator or Executor prospectively— 
not an exemption from liability already incurred, nor to permit him 
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to screen himself from existing responsibility. Having had notice of 
this demand, his duty as Administrator was fixed by law; and from 
that responsibility it was not the design of the Legislature to release 
him. It would have been no valid objection to the release contem- 
plated by this Statute, for any creditor to object that he had not yet 
paid a debt of which he had had notice ; the ready answer would 
have been, “I retain for it. I cannot exempt myself from past re- 
sponsibility, by being released from future duties.” Next, the Stat- 
ute expressly declares that the operation of this discharge as a bar to 
any suit, shall not commence “until five years from the date of such 
discharges,” against the person so having acted as Administrator or 
Executor—that is, for their actings and doings prior to their discharge. 
Of course, it would be answer enough to any action against him as 
Administrator or Executor, founded upon any new demand against 
the estate, arisen after the date of the discharge, and of which he had 
had no notice, that he is not such Executor or Administrator : for as 
to all such new duties, the discharge operated as a release. Thus 
the whole Statute is made sensible, and works no injury to any man. 

A. E. Maxwell, for Defendant : 

The plea is good, and the demurrer properly overruled. Tis a 
plea of ne unques administrator ; the substance of it being, that they 
are not * now Administrator or Administratrix,” and the matter about 
discharge being added by way of explaining the substantial part re- 
lied upon. The plea of ne unques, &c., can be pleaded in bar. 1 Tidd, 
644. It is not a plea in which full administration, or the turning 
over of assets, is ever set up. The fact itself, that the party is not 
Administrator or Administratrix, is a sufficient bar. 

It is contended, however, that it is a plea of discharge, and analo- 
gous to a plea of revocation of letters. Admitting that a plea of re- 
vocation, and grant of letters to another, should aver full administra- 
tion, or the turning over of assets, yet that doctrine cannot apply to a 
plea of discharge under our Statute. A distinction must be drawn 
between revocation and discharge. The former presupposes error 
or fault ; the latter can only be given when the Court is satisfied that 
the Administrator has “honestly and faithfully discharged” his du- 
ties. While, therefore, in the former, the party might be required 
to account in the plea as to his administration, there would be no 
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propriety in this in the latter; for the Court which discharged him 
has given a judicial sanction to his acts. 

Besides the notice which Administrators are required by the Stat- 
ute to give to creditors to present their claims against the estate, full 
notice is also required before a discharge can be had. Duval, 188. 
Any person having a claim against the estate, or other objection to 
the discharge, is by this notice warned to make it known, otherwise 
not to raise objection afterwards. This must have been the intention 
of the notice. The discharge must be complete for all purposes, and 
if there is any liability after that, it must be upon the administration 
bond—not against the administrator as such, but, in the language of 
the Statute, against “ the person so having acted ” as Administrator. 

Dovetas, Ch. J. : 

This suit was brought up by writ of error from the Circuit Court 
of Jefferson County. It was instituted, (as appears by the declara- 
tion), to recover the amount of a promissory note for two hundred 
and to dollars, with interest from the first day of February, eighteen 
hundred and thirty-four, given by William B. Nuttall, (in his life 
time), to one Francis C. Prioleau, and endorsed by him to the plain- 
tiff. ‘The defendants put in four pleas. First, the general issue. 
Second, the Statute of Limitations. Third, Plene Administravit ; 
and Fourth, a plea in the following words, to wit: And for further 
plea in this behalf, said defendants come and defend the wrong and 
injury when, &c., and say actio non ; because they say they are not 
now either of them Administrator or Administratrix of the said Wil- 
liam B. Nuttall, deceased ; but on the day and year of the commence- 
inent of this action, and before its commencément, to wit, on the 
25th day of March, 1844, in the County aforesaid, they were by 
competent authority, to wit, the Hon. the County Court of Jefferson 
County, duly and lawfully discharged of and from their administra - 
tion of the said estate of William B. Nuttall, deceased, as appears by 
the record remaining in said County Court, and this they are ready 
to verify by said record. Wherefore, they pray judgment, &c. 

Upon the first plea, issue was joined. ‘To the second and third, 
the plaintiff, by his counsel, demurred ; and his demurrers were sus- 
tained. To the fourth, the plaintiff, by his counsel, put in a special 
demurrer, and assigned therefor the following causes, viz: For that 
the said defendants do not allege in their said plea, that they have 
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fully administered all the goods and_ chattels, lands and tenements, 
rights, credits and effects, which were of said William in their hands 
to be administered ; nor do they therein allege that they have deliv- 
ered all and singular the goods and chattels, &c., in their hands to 
be administered, not administered at the date of their alleged dis- 
charge from said administration, to the hands of such person, or per- 
sons, (if any such there were), named and appointed Administrator 
or Administratrix in their place and stead, and to whom adminis- 
tration of the goods and chattels, lands and tenements, rights, credits 
and effects of the said William, unadministered by the said defend- 
ants, hath been granted : and also, for that the said defendants do not 
in (their said) plea, allege that they had no notice of the said de- 
mand of the said plaintiff in said declaration mentioned, before or 
at the time of their alleged discharge: and also, for that said plea 
is in other respects uncertain, informal and insufficient. 

This demurrer was overruled, the plea sustained, and for hn cause 
alone the case was brought up to this Court. 

The errors assigned are: First. The Court erred in overruling 
the demurrer of the plaintiff to the defendants’ fourth plea. Second. 
The Judgment of the Court should have been for plaintiff below on 
said demurrer. 

The Statute authorizing the discharge of an Executor or Admin- 
istrator is in the following words, viz: That if any Executor or Ex. 
ecutrix, Administrator or Administratrix, shall be desirous of obtain- 
ing a discharge from his or her executorship or administratorship, it 
shall be competent for him or her to receive the same upon applica- 
tion to the Judge of the County Court, or other person charged with 
the duties of ordinary. Provided, That six months’ notice of such 
intended application be given in one or more of the gazettes nearest 
the place where the letters were granted: And provided also, That 
it shall appear that said applicant has faithfully and honestly dischar- 
ed the trust and confidence reposed in him or her ; and the discharge 
so obtained, shall be taken to operate as a release from the duties of 
Executor or Executrix, Administrator or Administratrix ; and shall 
furthermore operate as a bar to any suit against the person so having 
acted as Executor or Executrix, Administrator or Administratrix, un- 
less the same be commenced within five years from the date of such 
discharge, saving to all persons non compos mentis, infants, imprison- 
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ed, or beyond the seas, who may have any interest in the said estate 
two years from the time of the removal of any disabilities herein 
enumerated. See Act of 15 February, A. D., 1834, sec. 5, Duval’s 
Comp., page 188. 

This presents several very important questions upon the construc- 
tion of this Statute, which have been very seldom raised, and never, 
it is believed, settled by any authoritative decision in this State ; and 
which, viewing them in any aspect in which they may be presented, 
are not perhaps entirely clear of difficulty, although we think that a 
due consideration of the phraseology of the section referred to, and 
the application thereto of the proper canons of vonstruction, will 
leave little room for doubt upon the subject. Whether there is such 
a Statute in any other state or country, we are not advised; certain 
it is, that we have not been referred to any decisions made upon a 
Statute like this, and without the aid of any such decision we must 
endeavor to construe it by such lights as we have. 

This case has been argued on behalf of the plaintiff in error, as 
though it stood upon the same “grounds as if there had been a revo- 
cation of the letters of administration granted to the defendants in 
error upon the estate of Nuttall; but a reference to the reasons for a 
revocation of such letters, and the mode of proceeding in relation to 
a revocation, and the mode of proceeding to obtain a discharge under 
this Statute, and what the Statute requires to be shewn before a dis- 
charge can be granted, it will be seen that the two cases are widely 
different, and bear little or no analogy to each other. If there be an 
Executor, and administration is granted before probate and refusal, 
it will be revoked on the will being afterwards proved, because it is 
void. Comyn’s Digest, Title Admr., B. 1. Or, if there be two 
Executors, and one of them proves the will and the other refuses, 
and he who proved the will dies and administration is granted be- 
fore the refusal of the survivor, subsequently to the death of the Co- 
executor. Abrams vs. Cunningham, 2 Levintz, 182. Toller on 
Executors, 120, (to which many other cases of a similar description 
might be added). Also, if granted by incompetent authority. Tol. 
ler on Exors., 120. In all these instances the administration is a 
nullity. But there is another class of cases, where administration is 
not void, but voidable only ; as if administration be granted to a party 


not next of kin. Blackborough vs. Davis, Salk. 38. 1P. Wms. 43. 
20 











338 SUPREME COURT. 


Gadsden vs. Jones, Administrator. 








Or to one of kin together with one not of kin. Comyn’s Digest, 
Title Admr. B. Or to the wife’s next of kin, instead of the husband’s. 
11 Vin. Abr. 11. Or if it be granted on the refusal of an Executor 
who had before administered. Comyn’s Digest, Title Admr., B. 
8. Ortoastranger. Wilson vs. Patterson, Moore, 396. Or if the 
grantee has become non compos meniis, or otherwise incapable. 11 
Vin. Abr. 115, 116. In all these cases, and many more that might 
be added, the revocation is made on the ground that it was granted 
improvidently, or was granted to the wrong person ; or that circum- 
stances have occurred since it was granted, which shew that it ought 
not to be any longer continued in the same hands. Our Statute seems 
to have added another, viz: “ Where the securities on any bond giv- 
en by Executors or Administrators are insufficient, the Court or Judge 
shall order that additional security be filed ; and if not complied with, 
within such time as shall be directed in said order, the said Court or 
Judge may revoke the letters testamentary or of administration and 
appoint a receiver or other administrator.” Act of 20th Nov., 1828. 
Duval’s Comp. page 176, sec. 31. f England, the ordinary cannot 
revoke the grant on account of abuse, and the reason alleged is, that 
he ought to take sufficient caution in the first instance to prevent mal- 
administration. 11 Vin. Abr. 15. Thomas vs. Batler, 1 Ventre, 
219. Toller on Extos. 125. 

At common law the ordinary might repeal an administration at his 
pleasure ; but now, since the Statute 21st Hen. 8, if administration 
be regularly granted to the next of kin, according to the provisions 
of the same, the ordinary has no such discretion. If he assign a 
cause for a repeal, the temporal courts are to judge of its sufficiency. 
11 Vin. Abr. 114. Comyn’s Digest, Title Admr., Book 8. Black- 
borough vs. Davis, 1 Peere Wms., 42. How far the Statute of 21st 
Hen. 8, affects the powers of Judges of Probates in this State, or 
whether it affects taem at all, it is not necessary for us now to en- 
quire. It certainly does not prevent a revocation of letters by them, 
pursuant to the provisions of the 31st section of the Act of 20th Nov. 
1828, above cited. In every case, however, of a revocation of let- 
ters of administration, whether absolutely void or merely voidable, 
the Court, at the instance of some person interested, or upon its own 
motion, proceeds against the person to whom administration has been 
committed; and upon the ground, too, that he never had any just 
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claim to such letters, or that the interests of those who have a claim 
upon the estate would be jeoparded by his being permitted longer to 
hold it, and not upon the ground that the person to whom such let- 
ters had been granted had fully administered. In the proceeding 
now under consideration, the Court (afier due notice) acts upon the 
application of the party to whom administration was granted, (and 
who seeks a discharge), and cannot grant such discharge until it 
shall appear “ that the said applicant has faithfully and honestly dis- 
charged the trust and confidence reposed in him or her.” Now, 
what is the trust and confidence reposed in an Executor or Adminis- 
trator? This will be best answered, perhaps, by referring to the 
oath which they are respectively required to take in relation to the 
performance of this trust, and the act concerning wills, letters testa- 
mentary, and letters of administration, and the duties of Executors, 
Administrators and Guardians. Sec. 4, Duval’s Comp., pages 169, 
170, provides, “ that all Executors taking out letters testamentary on 
the estate of their Testator, and all Administrators with the will an- 
nexed, shall make oath, or affirm, before the Court or Judge, that 
they will well and truly perform the last will and testament of the 
Testator and pay all just and lawful debts, so far as his goods and 
chattels, rights and credits, will extend, and that they will make a true 
and correct inventory of the same, and render a true account of their 
administration when required.” And every Administrator is requir- 
ed by the same Act to ‘“‘swear, or affirm, that he will well and truly 
administer all and singular the goods and chattels, rights and credits, 
of said deceased, make a just inventory of the same, pay his debts as 
iar as the assets of the estate shall extend and the law direct, and 
make a fair distribution according to law, and render a true account 
of the administration of the estate when thereto required.” The bond 
required by the 9th section of the same Act, Duval’s Comp., page 
170, also imposes upon an administrator an obligation “ well and truly 
to administer all and singular the goods, chattels, rights and credits, 
of the deceased, at the time of the death of said deceased, or which 
at any time after shall come to his hands or possession, or into the 
hands or possession of any other person or persons for him, according 
to law ; and, further, to make, or cause to be made, a true and just 
account of his administration when required, and to deliver and pay 
all the rest and residue of said goods and chattels, which shall be 
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tound remaining upon said Administrator’s account, the same being 
first examined and allowed by the County Court of the county where 
the said administration was granted, to such person or persons re- 
spectively as the same Court by their order or decree, (pursuant to 
the true intent and meaning of this act), shall appoint and direct.” 
And if we resort to the principles of the common law on the subject, 
we shall find the trust and confidence reposed in Executors and Ad. 
ministrators is in effect the same. Now how can it be said that an 
Executor or Administrator has faithfully and honestly discharged the 
trust and confidence reposed in him until all these requirements have 
been fulfilled—unti] the Executor has well and truly performed the 
last will and testament of the Testator, and paid all just and lawful 
debts so far as his goods and chattels, rights and credits, would ex- 
tend, &c. ; or the Administrator has well and truly administered alli 
and singular the goods and chattels, rights and credits of the deceas- 
ed, made a just inventory of the same, paid his debts so far as assets 
extended and the law directs, and made a fair distribution according 
to law, &c.? We think it cannot, and that it was the duty of the 
Judge of the County Court, before granting the discharge set up as a 
defence in this case, to see that these defendants had well and truly 
administered, paid the debts so far as the assets extended, made a 
iair distribution of all the rest and residue of the estate, according to 
Jaw ; because without this they cannot be said to have faithfully and 
honestly discharged the trust and confidence reposed in them. The 
word discharged here means performed, executed, freed from obliga. 
tion. Before the Court can hear the application of an Executor or 
Administrator under the provisions of this act, before it can even take 
jurisdiction of the case at all, * sia months’ notice,” (as we have seen), 
“of such intended application must be given in one or more of the 
gazettes nearest the p!ace where the letters were granted.” 

Does a discharge, obtained pursuant to these provisions, operate 
as a bar to suits instituted against the person who has been thus dis- 
charged, in the character of Executor or Administrator, treating him 
and charging him as such in the same manner as though no such dis- 
charge had been granted? This question depends upon the proper 
construction of the fifth section of the act of 15th Feb., 1834, before 
cited. One of the primary rules laid down by the sages of the law 
‘or the construction of Statutes is, that “there are three facts to be 
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considered in the construction of all remedial statutes ; the old law, the 
mischief, and the remedy,”—that is, how the common law stood at 
the time of making the act, what the mischief was for which the case 
did not provide, and the remedy the Parliament hath provided to cure 
the mischief. 3 Reps. 7, Co. Litt. 11, 42. 6 Bac. Abr. Title Sta- 
tutes, 383. 2 Inst. 301. Now what was the old law? By the 
common law, as it stood at the time of the passage of this act, an 
Executor or Administrator, although he may have fully administered, 
although he may, (in the words of the act), have faithfully and hon- 
estly discharged the trust and confidence reposed in him, he could 
not obtain a discharge. The mischief was that he still remained 
liable to be sued by creditors, legatees and persons entitled to distri- 
bution ; and to defend every such suit, was obliged to employ coun- 
sel, put in his plea of plene administravit, go into an investigation of 
his accounts, and shew that he had fully administered ; by which, 
even if he succeeded in his defence, he was put to great vexation, 
trouble and expense ; but by sickness, loss of vouchers, or other cas- 
ualty, both himself and counsel might be prevented from making the 
necessary defence, and a judgment would in such case be obtained 
against him without any proof of assets, which would render him 
liable to pay the debt out of his own estate, (if he had any), and 
would render his sureties liable, wherever surety had been given, 
(and it must be given in all cases by Administrators, and in some ca- 
ses by Executors also) ; and where the defendant should be unable to 
satisfy the judgment, his sureties would of course be compelled to pay 
it for him, unless indeed they could shew, (as the statute would per- 
mit them to do), that he had fully administered ; to do which, would 
subject them to the same vexation, trouble and expense, which would 
be a great hardship on them, thus placing a party in a situation most 
inconceivably distressing to an honest and ingenuous mind. An- 
other evil resulting from this state of things was its tendency to pre- 
vent persons the most suitable for the discharge of such duties from 
incurring such interminable liabilities. The remedy intended by the 
Legislature was, we think, a speedy “ release from the duties of Ex- 
ecutor or Executrix, Administrator or Administratrix,”’ after a faith. 
ful and honest discharge of the trust. And another rule of construc- 
tion requires that in construing a statute, the intention of the makers 
is to govern, although such construction may seem to be contrary to 
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the letter of the statute. Bac. Abr., Title Statutes, 383. Jackson 
vs. Collins, 3 Cowen, 89. Reddick vs. Governor, 1 Miss., 147. 
Beall vs. Howard, 2 Harr. & John., 167. Wilkinson vs. Leland, 
2 Peters, 662. People vs. Utica In. Co., 15 John. 338. Minor vs. 
Mechanic’s Bank of Alexandria, 1 Peters, 64. Dwarris on Sta- 
tutes. 

We are not obliged in this case, in order to sustain our view of the 
proper construction of this Statute, to carry the intention of the Leg. 
islature beyond the literal words of the 5th section of the Act, or to 
put a construction upon them that may seem even to be contrary to 
the letter. Until we arrive at the provision in the Statute now un- 
der consideration, Executors and Administrators are always spoken 
of as such, but here the phraseology of the Act changes. They are 
no longer spoken of as Executors and Administrators ; no longer con- 
sidered as such, and certainly they no longer represent the estate.— 
To this the case of Skinner vs. Frierson & Crow, 8 Alabama Rep. 
N. S. 915, which arose under a Statute of that State, authorizing 
Executors and Administrators to resign their authority by writing, 
delivered into the Clerk’s Office, Aikin’s Digest, 127, is in point. 
The words of the provision we are discussing, are, “ and the discharge 
so obtained shall be taken to operate as a release from the duties of 
Executor or Executrix, Administrator or Administratrix ; and shal! 
furthermore operate as a bar to any suit against the person so having 
acted as Exeeutor or Executrix, Administrator or Administratrix, 
unless the same be commenced within five years from the date of 
said discharge.” The discharge is not a bar to any suit brought 
against the person so having acted, if brought within five years from 

_ the date of such discharge. This change of phraseology, we think, 
has a meaning too clear to be disregarded. 

The distinction between suits against Executors and Administra- 
ters “as such,” and suits to charge them personally, runs through all 
the books, is familiar to every lawyer, and must be supposed to have 
been known to the Legislature who passed this Act ; and having pro- 
vided for a discharge which should operate as a release from all the 
duties of Executor or Executrix, Administrator or Administratrix, 
they took care, (in authorizing suits to be brought against them after 
such discharge), to use a term which only authorizes suits to charge 
them personally. “ Any suit against the person so having acted,” is 
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clear and definite, and would seem to admit of no misapprehension. 
“ A Statute ought, upon the whole, to be so construed that if it can 
be prevented, no clause, sentence or word, shall be superfluous, void, 
or insignificant.” 1 Shower, 108. Bac. Abr., Title Statutes, 384. 
One part of the Statute, too, should be so construed by another, that 
the whole may, if possible, stand. Ut res magis valeat quam pereat. 
1 Reps. 48. 1 Blk. Comm. 89. The words, “ the person so having 
acted,” are very significant. Suits may be brought against the per- 
son so having acted ; but when they are so brought, the burden of proof 
is changed. The onus probandi rests on the plaintiff; and he must, 
to enable him to recover, shew by his pleadings and his proof, that at 
the time when the discharge was granted, the defendant had not faith- 
fully and honestly discharged the trust and confidence reposed in him 
or her. This is the remedy intended by the law-makers for one of 
the evils above suggested, and it is a remedy of which the plaintiff 
has no cause to complain. ‘The application for such discharge is a 
proceeding in which ail the persons interested in the estate are to be 
brought before the Court by advertisement for six months, the Statute 
seeming to suppose what in most cases is true, that an Executor or 
Administrator cannot know the names of all creditors, and persons 
entitled to distribution. The Statute does not say in terms, what 
effect this notice is to have; but if it can have a sensible meaning, 
it should not be disregarded ; and when we see the next proviso, to 
wit, that if it shall appear that said applicant has faithfully and hon- 
estly discharged the trust and confidence reposed in him or her, we 
are led to the conclusion, that the six months’ notice was designed 
by the Legislature to give all creditors and distributees, ample time 
and opportunity to appear and contest the question whether the Ex- 
ecutor or Administrator had in fact “ faithfully and honestly discharg- 
ed the trust and confidence reposed in him or her.” If they fail to 
appear, the discharge, of course, is granted upon the applicant’s own 
showing, if he satisfies the Judge of the faithfulness and honesty of 
his transactions. If they appear and contest, and the decision is 
against them, they have a remedy by appeal under the provisions of 
the Statute ; and in either case, they still have a further remedy by 
suit against the person, as before stated. No such discharge can be 
granted until the expiration of two years from the grant of letters tes- 
tamentary or of administration ; because that time is given by the 
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18th section of the Act of 20th Nov., 1828, above mentioned, with- 
in which to present claims against the estate, unless it be where the 
assets have been entirely exhausted by the payment of privileged 
debts, under the provisions of the 29th section of that Act; or of the 
Act of 12th February, 1841, amendatory thereto. See Acts of 1841, 
page 186. And due notice is required by law to be given for the 
presentation of all claims against the estate by the 20th sec. of the 
Act of 20th Nov., 1828. 

This is not a solitary instance where our Legislature has evinced 
a laudable disposition to save the honest and praiseworthy from the 
grasp of a rapacious creditor, while it has taken care, at the same 
time, to leave an open way whereby to reach dishonesty and fraud. 
The Supreme Court of Alabama, in the case of Thomason vs. Haynes’ 
Executors, 5 Stewart & Porter, 181, held that an Executor can- 
not, by a resignation of his authority as such, avoid the rendition of 
a judgment against him as may be in regular progress for assets un- 
administered at the time of his resignation ; but remarked, “ What 
would have been the consequence of a resignation at an earlier stage 
of the administration, it is not now necessary for us to enquire.” 

This proceeding, however, is essentially different from the one we 
have been considering. There, no notice is given, no account re- 
quired, no shewing made or required to be made of a full and faith- 
ful administration, no action of the Court is had. Here, was a full 
accounting, and a judgment of a Court of competent jurisdiction, 
which we are not at liberty to disregard, rendered in a proceeding 
governed entirely by the provisions of a Statute highly remedial ; a 
proceeding to which the ordinary rules relating to the rights of cred- 
itors in the Ecclesiastical Courts and Courts of Probate have no ap- 
plication. But a judgment to which the general principles of law 
relating to the conclusiveness of judgments, do not fully apply ; for by 
those principles, a judgment of a Court of competent jurisdiction is 
conclusive upon the parties as long as it remains in force. Wallace 
vs. Usher, 4 Bibb, 508. Hayden vs. Booth, 2 A. K. Marsh. 353. 
So a judgment or decree of a Probate Court, is conclusive between 
the parties, until legally disaffirmed, and cannot be enquired into col- 
laterally. Judges of Probate vs. Filmore, 1 Chipman, 423. Bush 
vs. Sheldon, 1 Day. 170. This judgment, however, owing to the 
peculiar provisions of the Statute, is not so far conclusive as to bar 
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suits against the person to whom letters testamentary or of adminis- 
tration have been granted, and who have been duly and legally dis- 
charged, if brought within five years after the date of such discharge, 
for any personal liability incurred in the management of the assets ; 
and why should a suit be brought for any other purpose ? 

This discharge is “ to operate as a release from the duties of Ex- 
ecutor or Executrix, Administrator or Administratrix.” This lan- 
guage is in “ presenti,” but a release from these duties would not (it 
is apprehended) operate as a bar to a suit brought against the person 
who had thus acted as such Executor or Executrix, Administrator or 
Administratrix, for any liability incurred for an unfaithful or dishon- 
est act in regard to the assets with which such person had been en- 
trusted, and for which, if a suit were instituted, it would charge him 
personally. As, however, the discharge might operate as a bar to 
such a suit, the Legislature having declared the effect of the discharge 
as to the duties, went on to declare that such discharge shall further- 
more operate as a bar to any suit against the person so having acted, 
c., unless the same be brought within five years from the date of 
such discharge ; which is equivalent to saying that it shall not bar 
such a suit if brought within five years from the date of the discharge. 
This is in “ futuro,” and shews, we think, most clearly, when taken 
in connection with the provision as to the duties as above stated, the 
“intent of the law-makers,” that the discharge should be an imme- 
diate and effectual bar to suits instituted against such parties in their 
‘fiduciary character. 

Again, if a suit were brought against such party in that character, 
it would of course be for the non discharge of some duty as Executor or 
Executrix, Administrator or Administratrix ; and to say such discharge 
shall operate as a release from those duties, and yet that the person 
thus released may be sued for a non discharge of any of those duties, 
would be a solecism ; and, besides, if the party has faithfully and hon- 
estly discharged the trust and confidence reposed in him, what rea- 
son is there why he should be harrassed with such suits? We think 
there is none, and that it was the intention of the Legislature that he 
should not, and that it has in effect so said. 

If the view that we have taken of this matter be correct, (and we 
entertain no doubt on the subject), then the Court below did not err 
in overruling the plaintiff’s demurrer to the fourth plea of the de- 


fendants. 
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We have gone more fully into the questions presented in this case 
than we otherwise would have done, because they are new and im- 
portant, and there is some diversity of opinion in relation to them ; 
and because we desired if possible, in putting a construction upon 
this singularly framed Statute, to give effect to every part of it, and 
to carry out what we believe to have been the intention of the Leg- 
iglature in passing it, without endangering the rights and interests of 
any person or persons whose cases may be brought within any of its 
provisions. Whether we have accomplished these objects or not, 
time must determine. 

The Judgment of the Court below is affirmed with costs. 


Battze.t, J., delivered the following dissenting opinion : 


This case depends upon the effect to be given to a discharge by 
the Judge of the County Court to an Administrator, under the 5th 
section of the act “ in addition to an act concerning wills, &c., ap- 
proved 15 Feb., 1834,” by which it is provided, “that it shall be 
competent foran Executor or Administrator to receive a discharge 
upon application to the Judge of the County Court, provided six 
months’ notice of the application be given, &c. ; and provided, alsu, 
that it shall also appear that the said applicant has faithfully and hon. 
estly discharged the trust and confidence reposed in him, and the dis- 
charge so obtained shall be taken to operate as a release from the 
duties of Administrator, &c. ; and shall furthermore operate as a bar 
to any suit against the person so having acted as Executor or Admin- 
istrator, unless the same be commenced within five years from the date 
of said discharge ; saving to all persons infants, non compos, &c., who 
may have an interest in said estate, two years from the time of the 
removal of any disabilities herein enumerated.” Duval, 188, sec. 5. 

The majority of the Court in the opinion delivered, affirm the doc- 
trine that a discharge obtained under this act is a bar, and although 
in the case under consideration it was obtained on the very day 
the suit of plaintiff was instituted, yet they hold a plea setting up 
the discharge to be conclusive and fatal to it. I cannot concur 
in this judgment of the Court, nor in the reasoning contained ix 
the opinion delivered ; and conceiving that important principles are 
involved far beyond the mere amount in controversy, have felt it « 
duty to record the grounds of my dissent. 

The Statute under discussion, has been a subject of anxious 
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study and reflection with me, especially since reading the opinion of 
the Court, and yet I cannot agree with the meaning given to its terms. 
It is perhaps my misfortune not to perceive room for construction. 
[ find neither ambiguity nor obscurity in any part of the act. The 
terms are of common use, and as well understood as any in the lan- 
guage ; nor do I discover from the opinion delivered, either word or 
sentence which is asserted to be susceptible of a diversity of mean- 
ing. If this be the case, construction is inadmissible ; interpretation 
which seeks to attain the meaning of the words, and thereby find out 
the design of the Legislature, is the true and only guide. Lieber, in 
his work on Hermeneutics, takes the distinction between the two terms 
not sufficiently regarded in the law-books, “ construction differing 
trom interpretation seeks to discover a design beyond that expressed 
by the Legislature,” and is obviously a most delicate and oftentimes a 
dangerous task. To declare that the Legislature meant differently 
to what they have expressed, and either more or less than they have 
expressed by the language used, would seem to be the making, not the 
exposition of a law, a repeal of the old, and enactment and substitu- 
tion of a new law,—this, most clearly, is legislation, and not the exer- 
cise of judicial power. Is it not better and safer, by far more wise 
and accordant with our institutions, based as they are upon a system 
of laws, for the Courts to decline the exercise of power so question- 
able, and say at once the law is too ambiguous or obscure to be en- 
forced? The English Courts of the present day are taking the right 
course and placing their decisions, in cases of construction, on 
grounds of the clearest propriety and most indisputable truth. “When 
the legislature has used words of definite and plain import, it would 
be very dangerous to put upon them a construction which would a- 
mount to holding that the legislature did not mean what it had ex- 
pressed. The fittest course in all cases where the intention of the 
legislature is brought into question, is to adhere to the words of the 
statute, construing them according to their nature and import. The 
most enlightened and experienced Judges have some times lamented 
the too frequent departure from the plain and obvious meaning of the 
words of the law by which a case is governed, and themselves hold it 
the much safer course to adhere to the words of the statute construed 
in their ordinary import, than to enter into any inquiry as to the sup- 
posed intentions of the parties who framed the act.” Dwarris on 
Stat. 703. 6 B.&C. 712. 10 ditto, 527. 
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“The Judges are not to presume the intentions of the Legislature, 
but to collect them from the words of the law, and they have nothing 
to do with the policy of the law.” Dwarris, 703. 

“* Recently, all the Judges, and particularly the late and present 
Lord Chief Justice, have manifested the strongest inclination to ad- 
here more closely in the construction of Statutes to the words of 
the Act of Parliament. I have often lamented, says Lord Tenterden. 
that in so many instances the Courts have departed from the plain 
and literal construction of the Statutes relative to the settlement of 
the poor. Where the authorities are silent, I shall hold myself forced 
to construe these Acts of Parliament according to the plain and pop- 
ular meaning of the words.” 2B. & A., 522. Dwarris. 

In another case, the same distinguished Judge says, “ the words 
may probably go beyond the intention ; but if they do, it rests with the 
Legislature to make an alteration, the duty of the Court is only to 
give effect to the provision.” “It is safer,” said Mr. Jus. Ashurst, 
“to adopt what the Legislature has actually said, than to suppose 
what they meant to say.” Dwarris, 707—8. 1 T. R., 52. 

If these Courts, in the fullness of a career distinguished by singu- 
lar wisdom, ability and virtue, gaining each day upon the confidence 
and affections of their people, have thus so clearly and evidently dis. 
avowed this doctrine in its past extent, may it not well become a Court 
just entering upon its weighty and responsible duties to pause before 
they affirm doctrines thus condemned as improper, and which may 
certainly be questionable in reason and good sense ? 

If resort is to be had to construction, however, let us examine the 
rules appealed to by the majority of the Court. The first is, that “a 
Statute is to be so construed that no clause, sentence or word, shal! 
be superfluous, void or insignificant.” This rule supports the views 
we entertain ; for, according to our conception, the decision of the 
Court can only be sustained by the disregard of all the words after, 
“ Executors or Administrators,” and by treating the words, “unless 
the same be commenced within five years from the date of said dis- 
charge,” and also the saving of infants, &c., as wholly “ superfluous, 
void and insignificant.” These words stricken out, the decision of 
the Court is well supported. 

The second rule relied upon, is that “ the intention of the makers 
is to govern, although such construction may seem to be contrary to 
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the letter of the Statute.” Dwarris, who has written most exten- 
sively on this subject, and whose work is quoted with approbation in 
the English and American Courts, says of this rule, “ it appears that 
the letter of a Statute may be enlarged or restrained by an equitable 
construction, and there are also certain cases which are of necessity 
by construction excepted out of Statutes. Such are cases out of the 
ineaning of the law, and therefore held not to be within its opera- 
tion, though included in the terms of it. It is principally in refer- 
ence to such cases that it is said a remedial Statute shall be expound. 
ed contrary to the words—contrary to the text, &c. ; in all its shapes a 
questionable doctrine, in its stricter sense quite inconsistent with the 
sounder principles of judicial interpretation, and requiring, it is ap- 
prehended, to be greatly modified before it can be at all admitted as a 
rule of construction.” Dwarris, 725. 

He continues, “ the determination of the Judges in Edrick’s case, 
is very deserving of attention. And the Judges said they ought not 
to make any construction against the express letter of the Statute, for 
nothing can so express the meaning of the makers of the Act as their 
own direct words—‘ index animi sermo.’” Dwarris on Stat., 725. 

* All Acts are to be taken by reasonable construction, and in doubt- 
tul cases Judges may enlarge or restrain the construction of Acts of 
Parliament, according to the sense of the law-makers.” “ Beneficial 
Statutes have always been taken and expounded by equity ultra the 
strict letter, but not, it is well and wisely said, contra the letter.” — 
Dwarris, 726. But admitting the rule to its fullest extent, where is 
its application to the case under consideration ? 

Still a third rule is referred to, “ that the old law, the mischief and 
the remedy, are to be considered, and we are to give such construc- 
tion to the new law as will suppress the mischief of the old and ad. 
vance the remedy under the new one.” 

{t is first important to ascertain with accuracy and correctness the 
state of the old Jaw; and here, we apprehend, the Court is in error in 
supposing that a discharge of the Executor by the Court of Probate 
was not allowed previously to this Statute. In the earliest period of 
legal proceedings, we find it thus described: ‘ The effect which ari- 
ses of a just and true account is this—the Executor having well and 
iaithfully performed his office, and made his account accordingly, 
ought to be acquitted and discharged from further molestation and suits, 
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as one that has fully administered and finished his office ; neither is he 
to be called by the ordinary to any further account.” Swinburne on 
Wills, 379. 

And “ thus the ordinary, finding the account to be true and perfect, 
may pronounce for the validity thereof, and so acquit the Executor 
so far forth as appertaineth to the Ecclesiastical Court. But this is 
perpetually to be observed, that the creditors to whom the testator 
did owe any thing, and the legatees, and all others having interest, 
are to be cited to be present at the making of the said account, oth- 
erwise the account made in their absence, (and they never called), 
is not prejudicial tothem.” Swinburne, p. 379. And this has been 
the law of Florida, also; for, at the earliest period of the Territorial 
Government, the common and statute laws of England of a general 
and not of a local nature, down to the 4th of July 1776, were declar- 
ed to be of force. The law prevailing in the Ecclesiastical Courts 
on the subject.of Wills, Executors and Administrators, was by vari- 
ous English Statutes, and by recognition in the English Courts, part 
of the law of England, and consequently thus embraced by our statute. 
Preface to Swinburne on Wills. Duval, 357. Whilst the Executor 
was thus discharged by the court of ordinary, he was yet liable in the 
common law courts and in the courts of chancery ; in the former to 
shew that he had fully administered at the suit of a creditor, and in 
the latter his account was allowed to be falsified at the instance of 
any party interested by shewing error, mistake, &c. 2 Williams on 
Exors., 1213, 1239—40. 1 Story’s Equity, 509,512. The reason 
for deviation in these cases from the rule as to the conclusiveness of 
the ordinary action of judicial tribunals, was that a creditor of the 
estate could not falsify the account in the court of ordinary, his reme- 
dy being held to be at common law—he could not contest the pay- 
ments of the Executor or Administrator, but as to him the oath of 
the party was conclusive. 2 Will. on Exors., 645—8, 1265. 1 
Story’s Eq., 509. 

This was the state of the former law. The mischief pertaining to 
it is stated at large in the opinion of the Court, and made to consist 
of a “continuance of liability to suit by the Administrator ; objection 
to reinvestigation of his accounts, expense of counsel, and trouble 
and vexation of defence of suit, embarrassment, &c., from sickness. 
loss of vouchers,” &c. 

















! 











JANUARY TERM, 1847. 351 


Gadsden vs. Jones, Administrator. 








Language so variant from that of all the authorities ancient and 
modern, announcing without exception, so far as I have been able to 
discover, the sound and salutary principle that Executors and Admin- 
istrators are trustees to be held to a strict responsibility, and giving 
no encouragement to remissness or neglect in their accounts, has 
greatly surprised me. The earliest authorities agreeing with those 
of recent date are to the following effect : 

“ Surely if it stand with reason that stewards, receivers, bailiffs, 
tutors, fathers, and such as have to deal for other persons, should be 
accountable for their stewardship, &c., with greater reason may it 
be maintained that an Executor should be subject to account rather 
than they ; for they for the most part have to deal for such as be liv- 
ing, who may have an eye to their doings; but an Executor hath to 
deal for a dead person, who can neither see nor hear if his Executor 
deal unjustly. Again, if the Executor have well and faithfully exe- 
cuted his office and discharged the trust reposed in him, what should 
move him that he should not willingly make a due account thereof, 
&c. On the contrary, if he have played the unjust steward, much 
rather in that case ought he to be urged and compelled to make an 
account, that his fraud and deceit being detected he may be justly 
punished, and others by his punishment premonished.” Swinburne, 
376. 

‘* The account is to be made to the Ordinary, who, therefore, not un- 
aptly may be termed the Executor of Executors, because he exam- 
ines the account of every Executor, and the father of the fatherless, 
for that to poor orphans he is instead of a father.” Swinburne, 377. 

To close the door against enquiry, to prevent investigation and a 
suit to obtain their rights by creditors, legatees or distributees, are 
views as to the intention of the Legislature we conceive not lightly 
to be entertained. The excuse made, if a good one, would equally 
prevail against all investigation, and a settlement of accounts even 
before the Judge of Probate; for an Administrator may there, also, 
‘‘ be put to great trouble, vexation and expense, and be prevented 
from settling his accounts by sickness, loss of vouchers or other casu- 
alty.” If he “ has faithfully and honestly discharged the trust, and be 
in fact of an honest and ingenuous mind,” what reason has he to fear 
trouble or investigation ; would he not rather invite the latter and reject, 
as an imputation upon his good name, a statutory provision which 
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would screen him from it? Can there be a question but that inves. 
tigation and scrutiny, free, open, full and fair, as under the old law, 
are the true and best security of the officer, whilst mischief and inju- 
ry are the sure and certain result of presenting to his weakness, neg- 
ligence or cupidity, the temptation of an Act of the Legislature to 
stifle and exclude enquiry into his accounts and prevent a just respon- 
sibility for his official action ? 

But let us look at the remedy which finds such favor with the Court, 
and which it is said is so greatly preferable to the old rule. The dis- 
charge is thus obtained: “ It shall be competent fur the Administra- 
tor to receive the same on an application to be made after six months’ 
notice in one of the gazettes nearest the place where the letters were 
granted ; and provided it shall appear that the applicant has faithfully 
and honestly discharged the trust and confidence reposed in him.” 
The proceeding is not entirely exparte, but as nearly so as it could 
well have been made, if any notice were to be given. It is not di- 
rected to be addressed to any one, nor is a time or place fixed for the 
hearing, but the discharge is to be after six months’ publication. But 
amore material omission and objection is that there is no provision 
for the making and issue by any of the parties as to any distinct fact, 
as to payment of debts, amount of assets, or contestation of the items 
of the account in any respect. Nor is there provision for the trial of 
any such issue, and yet upon the rightful solution of all these ques- 
tions depends the result whether “the Administrator has faithfully 
and honestly discharged the trust and confidence reposed in him.” 
This material and important matter is disposed of by the lame and 
unsatisfactory provision—* povided it shall appear that the applicant 
has faithfully discharged the trust.” If a legatee desire to contest 
the receipt of his legacy—a creditor the satisfaction of his demand— 
a distributee the alleged amount of the assets—the expenditures and 
disbursements—how are all these to be disposed of? The Judge of 
Probate is not skilled to decide intricate questions of law. Accord- 
ing to our Constitution, the jury are judges of the fact, and there is no 
power given tosummonone. Even his power to subpcena witnesses 
is questionable ; and yet rights of property to any the greatest extent 
are put in jeopardy and determined by a proceeding before un- 
heard of; without any time or place fixed for the hearing; with- 
out any issues ; without witnesses, without jury, and without judge. 
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And this proceeding, so derogatory to principles of the common law 
the most venerated, and hitherto most sacred, is to be extended and 
carried beyond the provisions of the Act by construction. The Court 
says, “ the Legislature took care to use a term which only authorizes 
suits to charge them personally.” With due deference, the design of 
the Legislature was different from what is here stated. The statute 
was to relieve Executors and Administrators from responsibility in their 
official capacity, and did not concern with their individual or personal 
relations. ‘There is no such expression in it as authorizing suits to 
“charge them personally.” It speaks not of the institution of, but of 
the defence to a suit. But it is said that the words, “ against the per- 
son so having acted as Executor,” &c., are clear and definite, and sup- 
port this idea of a charge personally. The Legislature, it seems 
to me, used these words as appropriate to the granting a discharge 
to a person who was no longer Executor or Administrator, 
and who yet might be liable to suit for past conduct. They could 
not with propriety say the discharge shall operate as a bar against 
such Executor, for he was out of office ; but appropriately might say, 
as they have said, that it should operate against the person so having 
acted as such Executor, &c. 

It is supposed to be incongruous and a solecism, to discharge these 
officers and release them from their duties whilst their responsibility 
continues; but why is itso? Sheriffs, clerks, and other officers, are 
discharged from office and released from duty, and yet continue 
to be liable on their bonds for years afterwards. This has always 
been the case with Executors and Administrators, whose duties cease 
long before their responsibility. ‘“ Familiar as the distinction be- 
tween suits against Executors and Administrators as such, and suits 
to charge them personally, may be to every lawyer,” yet I confess 
myself wholly at a loss for the meaning of the Court in this position. 
Was it the design to say that they should be charged in the declara- 
tion individually, or personally, and not as Executors? This would 
seem to be the rational inference. If this be true, actions then un- 
der this statute can only be brought for “ transactions arising subse- 
quent to the death of the testator; for these are contracts of the Ex. 
ecutor or Administrator, which charge him personally and in his in- 
dividual character,” and not officially. 1 'T. R. 487,691. 4T.R. 
104. 8 Mass.,213. 3 do. 318,190. 6 Hals., 163. 
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It cannot apply to the ordinary case of a suit against an Executor. 
because its primary object is to make the money from the estate ; and 
it is only on proof of misappropriation of assets by an Executor, that 
he is made liable personally. 

It is suggested that the action for a devastavit isalludedto. ‘This 
can hardly be the case ; for it is said, in case of a suit to charge the 
Administrator personally, “the burden of proof is changed, the onus 
rests on plaintiff, and he must shew by his pleadings and proof, that 
at the time the discharge was granted, the defendant had not faith- 
fully and honestly discharged his duty.” Now, in case of devasta- 
vit, the proof always lay on plaintiff as it does in all other actions. 
What change then is made? 3 Chitty Pl., 254. 1 Saund. 219, 
N. 8. 

What then are the actions that may be maintained, and how are 
they to be preferred under this new rule of action? 

If the discharge by the Statute operates only as a bar personally. 
or to a personal action, it would seem to me that actions against the 
Administrator in his official character, not being embraced by its 
provisions, would not be barred ; they remain as at common law. It 
is said that “the discharge is a judgment, to which the general 
principles of law relating to the conclusiveness of judgments do not 
apply.” This, it seems to me, surrenders the whole ground ; for, if 
not conclusive, it cannot be a bar ; if not a judgment, and having the 
effect of one, there is no other position to occupy with it. How other- 
wise is it made to conclude the action of plaintiff and prevent recov- 
ery? After the lapse of five years, we consider that the discharge 
has the full effect of a judgment, and prevents all contestation as to 
the Administration. ‘The Statute, in my view creates a new reme- 
dy, providing a prospective bar to operate unless suit be commenced 
within five years—-allows suits by persons generally against the per- 
son having acted as Executor or Administrator within five years after 
his discharge ; and infants, persons beyond seas, and others, five 
years and two years after their disabilities are removed, to bring suits. 

Whilst the decision of the Court makes the discharge an absolute 
bar, the opinion makes it an immediate bar and not a bar—“ a judg- 
ment of a Court of competent jurisdiction,” and yet “not a judgment 
so that the general principles of law apply to it”—conclusive and 
not conclusive—a proceeding of a Court of Probate, yet to which 
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“the rules of such Courts have no application ;” for the most part, a 
defence to the action, and then to authorize suits against a defendant 
to charge him personally, and discriminating as to the person and 
object of the suit,—again, a proceeding which is “ to change the bur- 
den of proof.” All this is produced by construction of a Statute which 
is declared highly remedial, though innovating most seriously upon 
common law principles. A construction, too, asserting that the in- 
tention is to govern against the letter, yet maintaining the letter a- 
gainst the intention ; and declaring a mischief under the old law, whilst 
it creates a greater mischief under the new remedy. 

A decision supported by such a contrariety of positions, leaving the 
subject in such uncertainty and obscurity, being so clearly in opposi- 
tion to the manifest and unequivocal expressions of the Statute, can 
scarcely prevail as a permanent rule of action. 

By the Constitution of the State, the Judges of Probate are confin- 
ed to the duties usually pertaining to courts of ordinary, subject to the 
direction and supervision of the courts of chancery. It is to be hoped 
that this provision may correct, at least so far as action under the 
State Government is concerned, the evils which I apprehend may 
Jow from this decision of the Court. 
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Isaac W. Mircnett vs. Henry Doceertt. 


The 1 & 2 sec. of the Act of 1833, * regulating the rate of interest,” were re- 
pealed by the Act of 1844; but prior to the repeal, a contract was made 
whereby a greater rate of interest than that thereby allowed was reserved 
and taken ; held that the repeal of the Act of 1833, was no bar to the plea of 
usury under that Act; and that the rights of the parties must be governed 
by the law in force at the time of the making of the contract, and that they 
were not affected by the subsequent repeal of the said Act. 

When a contract is, by force of a Statute, illegal at the time of its inception, 
no action can be maintained upon it, although the Statute declaring it ille- 
gal be repealed. 

The law of 1833, which declared that the interest on any usurious contract shal! 
be void, and the obligor forever exonerated from the payment of the same, 
vested in the obligor a right which could not be divested by posterior leg- 
islation repealing such law. 

When illegal interest is taken or contracted for, the whole interest becomes 
void from the time of the taking of the usurious interest. 

To establish usury, it is not necessary to show that the Plaintiff actually took, 
or received, more for interest than the law declared lawful, but it is suffi- 
cient to show that it is promised to be paid; and it is immaterial whether 
the usurious interest is secured by a distinct instrument, or is included i: 
the instrument which secured the principal. 

In order to render the offence complete, so as to subject the lender to the pen- 
alty under the Statute, there must be an actual receipt of the usurious inter- 
est ; but the contract may be rendered void without such receipt. 

A contract to pay more than legal interest for past forbearance is illegal. 

When the original contract is lawful no subsequent taking of, or contract to 
take, illegal interest, will invalidate it; and if sued on, Plaintiff may recover 
the principal and interest of such original valid contract ; but when suit is 
brought on a new note, tainted with usury, which had been substituted for 
the original valid one, Plaintiff can only recover the original valid principal 
with interest thereon up to the time of the taking of illegal interest. | \ 


Error from Leon Circuit Court. 

This case was tried at the Spring Term, 1846, his Honor Judge 
Macrae, presiding. 

Assumpsit on a Promissory Note. 

Plea: Non assumpsit, and a notice setting up usury. 

The Plaintiff insisted that so much of the law of 1833, “ regulating 
the rate of interest,” as prohibited the taking or reserving of a great- 
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er than a certain rate of ‘interest therein expressed, having been re- 
pealed by the Act of 1844, there, was no law in force, applicable to 
this case, against the taking of usury. 

The facts of the case will be found in the opinion of the Court. 

A. E. Maxwell, for Plaintiff in Error : 

Contended it was the effect of the repeal by the Act of 1844, of 
the 1st and 2d sections of the Act of 1833, relating to interest, that, 
except as to transactions past and closed, they are to be considered as 
if they had never existed ; and, therefore, defendant cannot now sus- 
tain the defence of usury as to any contract made while these sec- 
tions of the Act of ’33 were in force. Statutes of usury are penal 
statuteg, and the consequences which attach to penal statutes gener- 
ally, also attach to those on the subject of usury. It is a well settled 
tule of law, that the repeal of a penal statute operates as a release 
to all who have incurred the penalty, unless there is a saving in the 
repealing clause to the contrary. Why shall not the same effect fol- 
low the repeal of ausury law? To avoid the force of this general 
principle in this case, it must be shown that statutes of usury form an 
exception to penal statutes generally. If it be said that the 3d section 
4 the Act of 1833, which was not repealed, is the one relied upon 
here, it is a sufficient reply that that section does not declare what 
usury is; and to have any meaning or force, must be connected with 
-he Ist and 2d sections. But these sections are repealed, and all 
connection between them and the 3d cut off; for they are to be con- 
sidered as if they “ never had existed.” Dwarris on Stat., 676. 2 
Cond. R. S. C. U. S., 256. 

This doctrine, though, is not confined to penal statutes. In some 
cases, civil rights are affected in the same way by a repealing Act. 
1 Hills. R., 324. 

it may be contended, as was done below, that this view of the law 
wili have the effect to render lawful and valid any contract which, 
at the time it was made, was unlawful. But this same objection 
would equally apply to the case of penal statutes ; for their repeal has 
the effect of legalizing acts which, when committed, were unlawful. 
The objection is too sweeping. Our law is merely prohibitory. It 
does not declare the contract, or any part of it, void. ‘The words in 
the 3d section, “and the interest on the same shall be void,” are 
without meaning. It would be the same thing to say, that the money. 
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promised in a note shall be void. ‘These words not making void the 
contract, or any part of it, the whole of said section, fairly construed, 
amounts to giving a privilege to the “ obligor or obligors” to get ex. 
onerated from the payment of the interest ; so that any law which af. 
fects this privilege, affects only the remedy, and not the contract it- 
self. 

He contended, also, that the Act of 1833, operated only upon the 
usury which it prohibited, and did not forbid the recovery of the prin- 
cipal with legal interest. The 1st section of the Act of ’33 declares, 
that “all bonds, contracts, &c., on which a higher rate of interest is 
received or taken than is hereby allowed, shall forfeit the amount of 
said interest.” Said interest,” evidently refers to “ higher fate of 
interest,” for its antecedent; and “higher rate ” must mean a rate 
above the legal rate; and therefore so much as is legal is not to be 
forfeited. This section declares what usury is, and the 2d and 3d, 
must be construed in connection, and not inconsistently, with it. 

Third. There can be no usury under the Act of 1833, until the 
party has actually éaken or received more than lawful interest. In 
that act there is nothing said about “reserving” interest, and in 
this respect it is different from other usury laws. The Ist section of 
the Act, which declares what usury is, and which imposes a forfeit- 
ure, &c., is penal, and must be construed strictly. That section no- 
where says that to reserve, or contract for, more than ten per cent. 
interest, is usury ; but to take, accept, or receive more, is prohibited by it. 
The 3d section is a nullity without the 1st ; for it cannot be ascertained 
when a contract is usurious without reference to the Ist; and, con- 
sequently, only that is usury within the meaning of the 3d section, 
which is declared to be by the section upon which it depends for its 
construction. This position is fortified by reference to decisions un- 
der the Statute of Anne. Under that Statute, the clause which a- 
voids the contract contains the words, “ whereby there shall be reserv- 
ed or taken above,” &c. ; but the clause making usury a penal offence, 
only contains the words, “take, accept and receive,” &c. It has 
been repeatedly decided that, under this Statute, there must be an ac- 
tual taking of excessive interest before the offence of usury is com- 
plete ; whereas, the contract itself, and the note or other evidence of 
it, are void from the time of the making thereof. Why this differ- 
ence, unless the word reserve makes it. See Fisher, qui tam, vs. 
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Beasly, Douglas’ R. 235. Maddock vs. Hammet, 7 Term. R., 184, 
in 10 Eng. Com. Law, R. 91. This last case holds that the taking 
of a note for usury is not a sufficient taking to constitute the offence. 
Now, the Act of 1833, has nothing about reserving interest, but only 
of “taking,” &c. Must we not give to this the same construction 
which has been given to the corresponding clause in the Statute of 
Ann. The same language is used—the same meaning should be 
given to both. The criterion of usury in England is different as af- 
fecting the contract and as affecting the penalty. In the former case, 
the criterion being “ the reserving or taking,” &c. ; in the latter, the 
criterion being the “taking, accepting or receiving,” &c. Here, 
the criterion is the same with reference to both contract and penalty 
—it being the same which in England tests the usury with reference 
to the penalty. It should receive the same construction with refer- 
ence to both contract and penalty, which is there given with refer- 
ence to the penalty alone. 

The reason to sustain this point becomes stronger under the prin- 
ciple that this Statute must be construed strictly. Unless this rule ot 
law be departed from, the Court cannot make the words, “ take, ac- 
cept or receive,” mean, “ reserve or stipulate for,” or any thing else. 
other than that imparted by their strict letter. ‘The Court must 
not, in order to give effect to what they may suppose to be the inten- 
tion of the Legislature, put upon the provisions of a statute a construc- 
not supported by the words, though the consequence be to defeat the 
object of the act.” Dwarris, 702—3. 

But, the most conclusive point in the case is this—where a con- 
tract is originally legal and valid, it will not become tainted by a sub- 
sequent taking of, or contract to take, usury. The authorities upon 
this point are numerous, and they all sustain the proposition here laid 
down—not one to the contrary. It will be enough to cite merely a 
few of them. See Blydenburg on Usury, 97—102. 3 Camp., 119. 
3 Barn. & Cres., 257. 8 Mass., 256. 19 John., 294. 5 Wend. 
595. One, or more, of these cases shows that where there has been 
a renewal of a good note, and upon renewal there is usury, this shall 
not prevent a recovery of the old debt upon the money counts, though 
the new note be void. Under this law, if usury is proved in the note 
here sued upon, we are, notwithstanding this, entitled to recover, un- 
der the money counts, upon the contract of 1839, which it is not pre- 
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tended was usurious. Unless all these cases be founded in error, 
and are not law, the judgment of the Court below must be reversed. 

J. & L. Branch, for Appellee : 

Did the Court err in admitting the documentary evidence? The 
hand-writing of Mitchell was sufficiently proven. 2 Starkie, 651. 
And the most overwhelming circumstantial evidence proved that the 
figures related to the subject matter of this suit. ‘These circumstan- 
ces and the original papers, were commented on at large. 

2. The Counsel for the Appellant, contends that inasmuch as the 
usury law of 1833 was repealed prior to the commencement of this 
suit, though subsequent to the making of the contract, the act of 1833 
cannot be pleaded to defeat this suit. 

It is worthy of remark, that the act of 1844 did not indicate any 
change of policy by the State, but only reduced the legal rate of in- 
terest from ten to eight percent. ; and this contract is a greater vio- 
lation of the act of ’44 by two per cent., than of the act of ’33. But 
we contend that even if this contract would be legal under the act of 
44, it is to be governed by the act of 33, which was in force at the 
time it was made. 

The cases cited by the Counsel for Appellant, do not bear upon the 
case. 5 Cranch, 281; 1 N. Hamp.,61 ; and 11 Pick., 350; are all 
criminal prosecutions. 1 Hill, 320, was a case in which a right to 
redeem land within two years after asale under execution, was 
claimed after the law granting the privilege was repealed. Dwar- 
ris, 676, says, “a repealed statute is to be considered, as to all trans- 
actions not past and closed, as if it had never existed.” We say this 
transaction—this contract—was “ past and closed,” before the repeal 
of the act of 33. From these cases, we may gather that—1. Crim- 
inal, or quasi criminal, (as qui tam), penalties cannot be inflicted af- 
ter the repeal of the statute inflicting them. 2. Gratuitous favors 
granted by a law, which the State is under no obligation to grant or 
continue, are withdrawn by the repeal of the law and the adoption of 
a different policy. Nota single one of them involves a question of 
civil right between individuals. We admit that according to those 
authorities, the usurer in this case cannot be prosecuted and punish- 
ed under the 2d sec. of the act of '33 ; nor can he be sued in a qui tam 
action by an informer under that section. The State will forego 
punishing him for an act which has ceased to be against its policy ; 
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for it is no longer desirable to deter him, or others, from a repetition 
of the act. But there is an obvious difference between refraining 
from punishing a man for an act which has ceased to be unlawful, 
and permitting him to recover the fruits of his iniquity. The doc- 
trine contended for by the Appellant, would be most startling in a 
country where laws are so short-lived. In a country where a con- 
tract is rarely executed before the law under which it was made is 
repealed, the books would abound in cases in which it has been as- 
serted. 

Even in England, where the Parliament is considered omnipotent 
and knows no control, except the tacit and inherent right of revolu- 
tion, the Courts have uniformly refused to give to laws a retrospec- 
tive operation, “unless the legislature in the language used show a 
clear intention to vary the relation of such parties ;” because it would 
be contrary to reason and subversive of natural rights. Camden, et 
al., vs. Anderson, 6 D. & E.,723. Jacques vs. Withey, 1 H. Blacks. 
65. Chitty on. Cont., 5 Am. from 3 Lond. ed., 698. ~ Hitchcock 
vs. Way, 2 Nev. & P., 72. 6 Ad. & E., 943. 

In the United States, the prohibition against interfering with vest- 
ed rights, or impairing the obligation of contracts, has been so often 
repeated in the Federal and State Constitutions, that it may be con- 
sidered as the characteristic of our forms of government. We con- 
sequently find the decisions of our Courts uniform against retrospec- 
tive laws. Ogden vs. Blackledge, 2 Cranch., 272. Lewis vs. Brack- 
enridge, 1 Blackf., 220. Day’s Digest, 433. Story on Confl. of 
Laws, 205. Hannay vs. Eve., 3 Cranch, 242. Springfield Bank 
vs. Merrick, 14 Mass., 322. Russel vs. Degrand, 15 Mass., 36. 1 
Kent, 455. Brunswick vs. Litchfield, 2 Greenl., 28. Ib. 275. 
King vs. Dedham Bank, 15 Mass., 447. McMahon vs. The May- 
or, 2 Harr. & J., 41. In most of these cases, the Legislature un- 
dertook, in express terms, to make the law retrospective, and the 
Courts declared the laws unconstitutional and void. How much less 
will Courts make them retrospective by mere construction and im- 
plication! The law existing at the time the contract is made enters 
into and forms a part of the contract; and to alter the rights given 
to either party by that law, is to impair the obligation of the contract. 
On this point we might, if they were not already so familiar to the 
Court, cite the decisions of the Supreme Court of U.S., and the 
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Courts of almost all the States of the Union, against the validity of 
relief and stay laws—the numerous devices that have been unsuc- 
cessfully resorted to to delay the collection of debts, and the strict- 
ness with which the Courts have confined the Legislature to bona fide 
legislation on the remedy. But admitting that the cases cited for Ap- 
pellant are applicable, our case is untouched. The act of ’44, only 
repeals the Ist. and 2d. secs. of the act of ’33, leaving the 3d. in force. 
That sec. (the 3d.) declares, * that if any note,” &c, &c., “ shall be 
given on a usurious contract, the interest on the same shall be void, 
and the obligor forever exonerated from the payment of the same.” 
But, says the Counsel, what is “wsury ” after the Ist. and 2d. secs. 
are repealed? We reply, we can certainly refer to the Ist. and 2d. 
secs., to assist us in interpreting the 3d., and to enable us to ascer- 
tain what the Legislature meant by a technical word used in the 3d. 

3. Appellant contends that money must be taken before the usury 
is consummated, and relies on Douglas’ Rep., 235—6 ; and Maddock, 
qui tam, vs. Hammett, 7 D. é& E., 183. These cases only prove 
that the offence is not committed until money is taken. The policy 
of the law is to prevent the money from being taken—to prevent the 
offence from being committed ; and, therefore, it avoids the contract 
to pay it. He now asks this Court to enable him to take the money 
—to enable him to commit an offence for which he would be indict- 
able under the 6th sec. of the act of ’83. Would not this Court be 
particeps criminis if it were todo so? Counsel also relies on the 
phraseology of Stat. of Anne, to show that money must pass. The 
words of that Stat. are—* all notes by which usury is reserved or 
taken, shall be void,” &c., showing that usury may be taken by note. 
Vide, Chitty on Cont., 548. 

_4. Appellant contends that he is entitled to his original claim with 
legal interest thereon. 

If so, then our usury law would be a nullity. ‘The law makes the 
whole interest void from the time the usury commenced ; yet, Appel- 
lant insists on his right to recover interest on the same debt during 
the same time, by the simple expedient of falling back on a different 
evidence of the contract. : 

5. To what extent does the usury affect the contract? The ist. 
sec. of the act says, “ shall forfeit the amount of said interest.” The 
3d. sec. says, “ the interest on the same shall be void.” Under these 
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two secs., we contend that the whole interest on the usurious contract 
is void—that is, that the interest on the debt ceased from the mo- 
ment that usury commenced. 


Long & Walker, also for Defendant : 

This judgment is sought to be reversed on four distinct grounds : 
1. That since the act of 1844, repealing the Ist and 2d sections of 
the usury act of 1833, it has become lawful to collect the interest con- 
tracted for on the note now sued on, although the same was void at 
the time the note was made. 

The authorities cited to this point are not applicable. The case 
from Dwarris on Stat., 676, declares that the repeal of a Bankrupt law, 
without any reservation in favor of pending cases, deprives the Court 
of any further jurisdiction in such pending cases. The case from 
5th Cranch, 281, declares that the repeal of a law under which a ves- 
se] and cargo are condemned, while the cause is pending inthe Ap- 
pellate Court, operates as an abatement of the suit. The case in ist 
Hills. Rep., 324, simply declares that where a statute allows a person 
whose land is sold under decree of Chancery to redeem the same on 
certain terms, within a given time, and the statute is repealed after 
the sale and before the redemption, there remains no right to redeem 
—the same being a mere gratuitous privilege, which may be with- 
drawn at any time. The case in 1 N. Hamp. Rep., 61, declares 
that a qui tam action for a penalty, cannot be maintained after the re- 
peal of the law imposing the penalty ; and the case in 11 Pick., 350, 
only reiterates the familiar doctrine, that a man cannot be indicted 
after the repeal of the law which he is alleged to have violated. 

The obvious reason why these cases, which are believed to be 
good law, do not apply to the case at bar, is this: Mitchell is neither 
indicted criminally for usury, nor is this a gui tam action against him 
to recover the penality inflicted by the first and second sections of 
the usury act of 1833. On the contrary, he is seeking to enforce 
that part of a contract which was unlawful and void when made. J 
am unable to perceive any resemblance in principle between the 
two cases. But this is put beyond all question by the authorities, in 
point, cited by my colleague. 

2. The second ground relied on for reversal, is—that the Court 
below erred in holding that by the act of 1833, a person who con- 
tracts for more than lawful interest, shall not be permitted to collect 
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any interest whatever.. The verbal criticism of the act, by which 
this conclusion is arrived at, seems rather deficient in force. The 
first clause of the third section declares, “ ‘That when any note, notes, 
bond or bonds, shall or may be upon, or on account of, any usuri- 
ous contract, the interest on the same shall be void, and the obligor, 
or obligors, forever exonorated from the payment of the same.”— 
This is too plain for comment. 

3. The third ground assumed on the other side, is—that under our 
statute, in order to constitute usury, more than lawful interest must 
he actually received, not merely contracted for or reserved. If this 
be so, it follows, that a defendant can never successfully resist the 
payment of the interest arising upon a “ note or notes, bond or bonds,” 
“upon or on account of any usurious contract,” although the third 
section of the act expressly declares the same to be void, and forever 
exonerates the obligor, or obligors, “ from the,payment of the same.” 
It may be true that nothing short of actual payment of usury will jus- 
tify a qui tam action for the penalty inflicted by the second section, 
or an indictment prescribed by the 6th section. But it is little less 
than absurd to say that a defendant must pay the usury before he can 
resist its payment, which he is expressly exonerated from ever doing. 
This distinction is clearly laid down in Blydenburgh on Usury, so 
much quoted on the other side, at page 129, viz: ‘* The difference 
in the effect of the stat. in the avoiding of the contract, and the ac- 
cruing of the penalty, is therefore manifest. As soon as an usurious 
contract is made, it is ipso facto abinitio void. But the penalty does 
not arise upon the making of the contract. ‘That is only incurred by 
the execution of the contract ; or by the receipt of excessive interest 
without any previous usurious agreement.” Quere—Whether Mitch- 
ell will not be subject to the penalty prescribed by the 2d section of 
the act of 1844, and indictable under the 6th sec. of the act of 1833, 
if he shall now recover and collect this interest? The contract is 
not execufed until payment; and it is the execution of the unlawful 
contract, which is penal and criminal, says the authority above quo- 
ted. It amounts to this: Mitchell is desirous to commit a crime and 
incur a penalty ; and finding it difficult to accomplish this object, in. 
vokes the aid of the Court. It will scarcely be contended, we imag- 

4. But the fourth point seems to be relied upon with most confi- 
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dence, viz: That the debt sued on, and evidenced by the note in 
question, may be recovered with legal interest, as the same was not 
originally tainted by usury, under the money counts in the declara- 
tion, although the interest secured by the note may be void, &c. The 
authorities read to this point, from England, Massachusetts and Mary- 
land, do establish the principle that where a note is made wholly void 
on account of usury, the original debt for which the note was given 
remains, and may be recovered, if sued for in the proper manner 
and at the proper time. But that is not the case here. This note is 
not void, or ever was. Therefore, its execution and continued exis- 
tence as a valid security for the debt, was a perfect extinguishment 
of the demand for which it was given. If the usurious note had been 
void, its execution would not, of course, have extinguished the claim. 
Therefore, it follows, that as the Flake notes were delivered up and 
cancelled, in consideration of the note sued on, the effect of the trans- 
action was to give up a note bearing interest for one bearing no in- 
terest. ‘This Mitchell had a right to do if he chose ; and it may be 
presumed that he was willing to risk the chances of getting no inter- 
est at all, for the sake of the chances of realizing a greater sum than 
legal interest. 

Our statute expressly declares that the inéerest shall be void—that 
is, the interest shall never be paid; “the obligor shall be forever ex- 
onorated from the payment of the same.” Now, interest is the rent 
or hire of money—a price agreed to be paid for forbearance in its 
collection. The money due upon the Flake notes was agreed to be 
forborne at an unlawful price ; and when that occurs, the statute de- 
clares that no price for the forbearance shall be collected. Plaintiff 
has a judgment for his original debt ; to ask interest also, is to ask to 
nullify the statute. 


L. A. Thompson, for Plaintiff in Error. 
Hawerns, Justice, delivered the following opinion : 


This was an action of assumpsit brought originally against the de- 
fendant Doggett and J. W. Cotten. Cotten dying before the trial, 
the suit abated as to him, but continued as to Doggett. 

The declaration contained a special count on the note, and the 
usual money counts. The note declared on was in the following 
words and figures, to wit : 
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“On or before the first day of January next, we or either of us 
promise to pay Isaac W. Mitchell or order, fifteen thousand nine hun- 
dred and fifiy-five dollars, with ten per cent. interest from date, for 
value received this the 2d day of January, 1841.” 

“H. DOGGETT, 
“J, W. COTTEN.” 

(Endorsed), 

“ Received the interest on the within note up to the first day of 
January, eighteen hundred and forty-four, this the 5th January, 1844.” 

To the declaration the defendant pleaded the general issue and 
notice of usury. The notice sets up, that the defendants being in- 
debted to the plaintiff in the sum of $14,504 65, on the second day 
of January, 1840, it was agreed by and between them, that in con- 
sideration of forbearance by the plaintiff for the space of one year, to 
wit, from the second day of January, 1840, until the first day of Jan- 
uary, 1841, the defendants would agree to give and allow to the plain- 
tiff the sum of $1,813 01, by way of interest for said forbearance. 
The notice then avers that this interest was at a greater rate than at 
the rate of ten per cent. per annum, to wit, at the rate of twelve and 
a half percent.; and that in pursuance of such corrupt and usurious 
agreement, the defendants executed and delivered, and the plaintiff 
accepted, his further note for the (amount) of $362 61. That the 
defendant will insist, that the said note is void as to so much as is for 
interest on $14,504 65; that is to say, for the said sum of $1813 01. 
And the notice further avers that on the 2d day of January, 1841, 
the defendant being indebted to the plaintiff in the sum of $13,186 05, 
with the interest thereon, at the rate of ten per cent. per annum, 
from the Ist day of January, 1839, it was corruptly and usuriously 
agreed by and between them, that said plaintiff would forbear and 
give day of payment for the further space of one year, until the first 
day of January, 1842, in consideration that the defendant would give 
and allow to said plaintiff for interest on said sum of $13,186 05, for 
three years from the first day of January, 1839, to 1st January, 1842, 
the sum of $5125 98, being more than at the rate of ten per cent., 
but at the rate of twelve 95-100ths, for the forbearance of one hun- 
dred dollars for one year ; and that in pursuance of such usurious a- 
greement, the defendant did on the second day of January, 1841, ex. 
ecute and deliver to said plaintiff the note in the declaration men- 
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tioned ; and the said defendant, Doggett, did on the same day and 
year execute and deliver his further note for $362 61, payable on 
the first day of January, eighteen hundred and forty-two, and his note 
for $398 87, payable on the first day of January, 1842, all which 
were accepted by plaintiff; and that it will be insisted that the sum 
of $5125 98, being for interest from the first day of January, 1839, 
when usurious interest was first taken, was and is void. 

On Monday, the 25th day of May, 1846, the cause came to trial, 
and the plaintiff gave in evidence the note as before set forth. 

On the part of the defendant witnesses were introduced, who swear 
that the following papers were in the handwriting of Mitchell : 

1. “On or before the first day of January next, we jointly and 
severally, promise to pay Isaac W. Mitchell, or order, thirteen thous- 
and one hundred and eighty-six dollars, for value received, with ten 
per cent. interest from date, this the 1st January, 1839.” 

(Endorsed on face, “ Paid—H. Doggett.) 

2. “On or before the first day of January next, I promise to pay 
Isaac W. Mitchell or order, three hundred and sixty-two dollars sixty- 
one cents, for value received, this the 2d day of January, 1841. 

“H. DOGGETT.” 

3. “On or before the first day of January next, I promise to pay 
isaac W. Mitchell, or order, three hundred and ninety-eight dollars 
and eighty-seven cents, for value received, this the 2d January, 1841. 

“H. DOGGETT.” 

4, “One day after date, I promise to pay Isaac W. Mitchell, or 
bearer, at Tallahassee, six thousand six hundred and seventy-six 
dollars, and sixty-four cents, for value received, with ten per cent. in- 
terest from the first day of the present month, this the fifth day of 
January, 1844. H. DOGGETT, [seatr].” 

J. H. T. Lorimer was introduced as a witness, who proved that 
the following notes were in the handwriting of one William Flake : 

5. “ One day after date, we jointly and severally promise to pay 
William Flake, or bearer, five thousand and sixteen dollars, for val- 
ue received. 

‘* Jan’y. 1, 1838.” 

(Endorsed), 

“ Jan’y 1, 1838. Received of the within note, four hundred and 
thirteen dollars and fifty cents. Received on the within note, one 
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thousand three hundred and sixty-nine dollars and 11-100, January 
Ist, 1838.” 

6. “On or before the first of January, eighteen hundred and thirty- 
nine, we jointly and severally promise to pay William Flake, or bear- 
er, eight thousand three hundred and thirty-three dollars, with inter- 
terest from the 13th December, eighteen hundred and thirty-six, for 


value received. 
“H. DOGGETT, 


“J. W. COTTEN.” 

“ January Ist, 1838.” 

Besides these notes, certain papers were introduced by the defen- 
dant Doggett. Upon them were figures and calculations, sworn to 
be those of Mitchell. They appear to have been so clearly made 
in connexion with the note sued on, and the other notes before set 
forth, and so clearly to have reference to them and the transactions 
between the parties, and carry upon their face so strong evidence of 
the true nature of the whole affair, that we think the Court below 
was right in submitting them as testimony to the jury, for their con- 
sideration. 

Upon this evidence the case went to the jury, and a verdict was 
found for the plaintiff for fourteen thousand one hundred and forty-one 
dollars and ninety-nine cents. . é 

From the notes as produced in evidence for defendant, and the ex- 
hibits containing the figures and calculations of Mitchell, the follow- 
ing may be stated as the facts of the case : 

Originally there were two notes given by Doggett and Cotten to 
William Flake, 


One dated 1 Jan’y, 1838, $ 5,016 00 
Credited by payments to, 1,782 16 
Which deducted leave, $ 3,233 34 
Interest to first January, 1839, 258 66 
Making, $ 3,492 00 
The other note from same date, with interest from 

13th December, 1836, 8,333 00 
Interest to Ist January, 1839, 1,361 05 


Two notes added together, $13,186 05 
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On the first day of January, 1839, a new note was given for this 
amount, by Doggett and Cotten, and payable to Mitchell, (see, 1), 
who would seem to have obtained the two notes from Flake. The 
tollowing statement may illustrate the true situation of the whole af- 
fair : 

$13,186 05 
10 pr. ct. int. to lst Jan’y, 1840, 1,318 60 


$14,504 65 
(Inter’t on this amt. 2 1-2, to 1840, is $362 61, 
for which note marked 2 was given.) 


Int. to 1 January, 1841, 1,450 40 
For this amt. note sued on was given, $15,955 05 
10 pr. ct. interest to January, 1842, is 1,595 50 
1,595 50 


,2 1.2 pr. ct. to Jan., 1842, is $398 87, which 
with compound interest at 12 1-2, to 1 Jan., 
1844, is (Note 3) 507 06 


$17,550 55 





Interest to Jan’y, 1843, 1,755 05 
1,755 05 
21.2 pr. ct. to Jan’y, 1843, is 438 75 
$19,305 60 
10 pr. ct. to 1 Jan’y, 1844, 1,930 56 
1,930 56 
2 1-2 to 1 Jan’y, 1844, 449 73 





$21,236 16 $6,676 65 

‘The aggregate of these amounts carried out, would seem to con- 
stitute the note of 1844, marked 4. 

The errors assigned by the plaintiff are as follows : 

1. The Court erred in admitting as evidence the papers marked 
C. D. E. F. G. & H., and A. & B. 

2. The Court erred in refusing the 1st, 2d and 3d instructions ask 
ed for by the plaintiff, and in substituting the instruction it gave {: 


the 3d above named. 
25 
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3d. The Court erred in allowing the Ist, 2d, 3d, 4th and 5th in. 
structions asked for by defendant. 

4th. The Court erred in giving instructions Ist and 2d, named 1n 
the bill of exceptions, and given after allowing instructions for defen. 
dant. 

The first question for the consideration of the Court, is the effect ot 
the repeal of the statute of usury of 1833, by the act of 1844. The 
first section of the act of 1833, is to this effect : ‘That no person shall 
upon any contract take, directly or indirectly, for the loan of any mo- 
ney, &c., above the rate of ten dollars for the loan of one hundred 
dollars for one year; and all bonds, &c., for payment or delivery o£ 
any money, goods or merchandize, to be lent, on which a higher 
rate of interest is received or taken, shall forfeit the amount of said 
interest. Section 2d, is to the effect, that any person taking, accept- 
ing or receiving, above the rate of ten dollars for the forbearance 0% 
one hundred dollars for one year, shall forfeit and lose for every such 
offence the whole amount of interest due ; one half to be paid into 
the treasury of the county where the offence is committed, and the 
other half to him or them who will inform and sue for the same, to be 
recovered in an action of debt in any competent court. Section 3d 
declares, that when any note or notes, &c., shall be upon, or on ac. 
count of, any usurious contract, the interest on the same shal! be void, 
and the obligor, or obligors, forever exonerated from the payment of 
the same, &c. 

On the 15th day of March, 1844, the two first sections of the fore - 
zoing act of 1833, were repealed, and new sections substituted. 

There can be no doubt of the truth or validity of the assertion. 
that where there is a repeal ofa penal statute, no penalty can be en- 
forced, nor punishment inflicted, for violations of the law while in 
force, unless some special provisions were made for the purpose.— 
This principle is too well settled to admit of controversy. Nor can 
it be denied that the Legislature can alter or modify the remedy as 
‘o the enforcement of contracts, unless carried to the extent to take 
away virtually, or substantially, the remedy. 

if this were a case for the enforcement of the penalty, as prescrit- 
ed under the second section of the act, the conclusion of the Cour: 
would be at once in accordance with the views of the counsel for ap. 
pellant ; but the Court think there is a broad distinction between a 
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law affecting the remedy, or creating a penalty, and a law in relation 
‘9 the contract itself. The authorities, as cited for the plaintiff in error, 
are mainly directed to one or the other of the two first cases, viz.. 
the law affecting the remedy, or in regard to the enforcement of 2 
penalty, where the law creating it has been repealed. The case at 
bar must stand upon the law in relation to the contract itself, and we 
can find no authority that declares, that a contract rendered void by 
statute, can, upon a repeal of that statute, acquire a vitality which 
it did not before possess. Sound policy, justice and morality, unite 
in stern opposition to such a principle. 

On the other hand there are authorities entitled to the highest pos- 
sible respect, which can be cited in support of the principle, we are 
prepared to assert, viz., where a contract is illegal, at the time of its 
enception, by force of a statute, no action can be maintained upon it, 
although the statute is repealed, which declared it illegal “ex nude 
pacto, non oritur actio.” Judge Story remarks, ** where a contract 
was made in France to smuggle goods into our own country in vio- 
lation of our laws, the contract will be treated by our Courts as ut- 
terly void, as an intended fraud upon our laws. And in such a case, 
vrought into controversy in our Courts, it will be wholly immaterial 
whether the parties are citizens or foreigners. So, if a collusive 
capture and condemnation are procured in our Courts by fraud of 
our laws by foreigners, who are even enemies at the time, their con- 
tract for the distribution of the prize proceeds will be held utterly 
void by our Courts; and it will make no difference that the laws 
have since been repealed, or that the war has since ceased, for the 
contract being clearly in fraud of the laws existing at the time, the 
execution of it ought not to be enforced by the Courts of the country, 
whose laws it was intended to evade.” Story’s Conflict of Laws, 
205. 

In Hannay vs. Eve, 3 Cranch, 242, we find the same doctrine as 
laid down by Judge Story, and the opinion of the Court pronounced 
by Chief Justice Marshall. 

So in Jacques vs. Withy & Reid, 1 H. Black. R.,65. This case 
would appear analagous to that at bar. There was a statute of 19ti: 
George the 3d, in relation to the purchase and insuring of lotter; 
tickets, with a penalty for an infringement of its provisions. It wa: 
repealed by a statute of 22d of George 3d. The decision in thi: 
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case goes to the effect to declare that a contract declared by statute 
to be illegal, is not made good by a subsequent repcal of the statute. 
The same principle is enforced in the case of the President, Di- 
rectors & Co., of the Springfield Bank vs. Samuel Merrick, et. ai.. 
14 Mass., 322. In Massachusetts there was a law that the bills and 
notes of Banks not incorporated by law, should not be received or 
negotiated by the banking corporations of that State, under a heavy 
penalty. It was holden, that a promissory note payable in such bills 
to a banking corporation, made while the statute was in force, was 
void ; and that no action could be maintained upon it, by the promis. 
ees after the statute was repealed. Chief Justice Parker remarks. 
that * the subsequent repeal of a statute could have no effect upon a 
contract made while it wasin force. As well might a contract made 
for the purpose of trade with an enemy, during a war, be purged o: 
its illegality by the return of peace.” In the argument of the cause. 
the case of Camden vs. Anderson, 1 Bos. & Pul., 277, was cited by 
the counsel for the plaintiff in support of his side of the question.— 
Judge Parker says in relation to it: “The case of Camden vs. An- 
derson does not prove the point it was cited to support. It would 
seem rather, from the provisions of the statute commented upon in 
that case, that when a penal statute was repealed, it might still be 
pleaded against any contract made in contravention of it, unless in 
the repeal act provision was made to the contrary.”” We have ex- 
amined the authorities cited for the plaintiff in error with attention . 
but we cannot think they are in point as to this case ; and even i‘ 
they were, they must be borne down by the decisions cited, sanction- 
ed as they are by the names of the great and illustrious jurists we 
have quoted. The plaintiff in error has cited the following from 
Dwarris on Statutes: “ When an act of Parliament is repealed, i: 
must be considered (except as to those transactions past and closed} 
as if it never had existed.” Without intending to controvert this as 
a general proposition, we must remark that except as to the law in 
relation to remedies and penalties, it seems rather broadly and un. 
qualifiedly declared. Without stopping to ask if a contract consum- 
mated (though we think there is force in the suggestion) is not em- 
braced by the terms “ transactions past and closed,” so as to bring 
it within the exception of this dictum, we find this principle met by 
another, which is not only the doctrine of the English law, but i: 
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founded on principles of general jurisprudence, and it is this, “ that 
no statute shall be construed to have a retrospective operation with- 
out express words to that effect.” 7 Bacon Abr. Statute C., 439. “A 
retrospective statute would partake in its character of the mischief of 
an ex post facto law as to all cases of crimes and penalties, and in 
measures relating to contracts or property, would violate every sound 
principle.” Dwarris on Stat., 680,681. Would we not, by apply- 
ing the principle asserted to the case at bar, give the repealing law ot 
1844, anezx post facto operation, and really impair the obligation of con- 
tracts? The relative rights of the parties would certainly be chang- 
ed by granting to one a privilege not before enjoyed, and imposing 
upon the other an obligation which previously did not exist under 
the law as it stood, at the time the contract was made. The law oi 
1833, declares that all interest over the rate of ten per cent. shall be 
void, and the obligor forever exonerated from the payment of the same. 
[s not this exoneration by virtue of the law_governing the contract at 
the time it was entered into, a right—a right vested by the law ot 
the land, (that it is a mere negative right can create no difference in 
principle), and can it now be divested by posterior legislation ? 

To admit all this, and to say that a contract declared a nullity by 
a statute, a contract that never had an existence, can, by the gai- 
vanic process of repeal of that statute, have infused into it a new life 
and being, so as to be enforced in a court of justice, we must admit, 
is at variance with all our notions of sound policy, morality and law. 
Having decided that the repeal of the statute of 1833, does not affect 
contracts entered into before its repeal, the case before us must there- 
fore be governed by that statute, as though no repeal had ever taken 
place. 

We are clearly of the opinion, that by the letter and spirit of the 
statute, whenever illegal interest is taken or contracted for, the whole 
interest is void. The legal interest, when agreed for in conjunction 
with usurious interest, receives the taint of usury, and is extinguished 
and becomes at once nudum pactum. Nor is it necessary to estab- 
lish usury as contended for by plaintiff in error, that the plaintiff ac- 
tually took or received more for interest than the law declared lawful ; 
and it is enough that it is only promised to be paid. Hammond vs. 
Hoppin, 13 Wendall, 505. So, if at the time of a loan, a note be 
taken as a security for principal and usurious interest, it will be in- 
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ierred that the money was lent on usurious terms. Scott vs. Mitch- 
ell, 4 Doug., 318. And “if parties enter into usurious agreement, 
any remote security for any part of the illegal interest, or to enforce 
the tainted contract with a distinct and valid debt, eannot be enforc- 
ced.” 7 Pickering, 40. Chitty on Con., 706. 1 Greenleaf, 167. 
Moncure vs. Dermott; 13th Peters, 345. 

In Jackson vs. Packard, 6 Wendell, 415, we see that a mortgage 
taken on a loan of money including the taint of usury, destroys the 
whole security. 

The point as to the necessity of proof of the receiving the interest, 
is clearly laid down in Clark vs. Badgley, 3 Halsted, 234. It is 
there decided, that if the contract be for usurious interest, although 
no usurious (interest) is taken, the contract is usurious; and it is im. 
material whether the usurious interest is secured by a distinct instru- 
ment, or is included in the instrument which secures the principal. 

So, in Warren vs. Crabtree, 1 Greenlf., 171, we find, “ if the prin. 
cipal and interest are secured by distinct notes, or the usury by a pa- 
rol promise only, and both are executed at the same time, all are 
void; because such promise to pay such interest, constituted a part of 
the contract for the loan, and the statute declares the whole contract 
void. If such a device could protect the lender from the penalties of 
the statute, it would always be evaded with impunity.” 

In order to render the offence complete, so as to subject the lender 
to the penalty under the statute, there must be an actual receipt of 
the usurious interest ; but though the penalty of the statute be not in- 
curred till the usurious interest be received, still the contract may be 
void, without such receipt. Chitty on Contracts,712. And this law / 
seems in compliance with our statute, (second section), which con- 
tains the words, “take, accept or receive.” Blydenbr. on Usury, 
129. 

We come now to the discussion of the last point assumed by plain- 
tiff in error, “that where the original contract is lawful, no subse- 
quent taking of, or contract to take, illegal interest, will invalidate it ; 
and, therefore, that plaintiff may recover principal and interest of the 
original valid contract.” ‘The authorities are full and decided upon 
this point, and the doctrine cannot be denied.. 8 Mass. 256. 5 
Wendell, 595. Blydenburgh on Usury, 97,102. Authorities cited 
by counsel for plaintiff in error. So also, 3 T. R., 539. 1 Saund. 
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The notes given by Doggett and Cotton to Flake, were extinguish- 
ed by the new and substituted note given by them to Mitchell on the 
ist Jan’y., 1839, 

The note of 1839, was clearly upon a good and valid considera- 
tion, and if that note had been sued on, we are not prepared to say 
but that it would have remained unaffected by any subsequent usuri- 
ous contract, and all the legal interest upon it, have been enforced. 
It would seem by circumstances of the case, the inference is clear, 
(and usury may be inferred from circumstances,—Fulmer vs. Hays, 
3 McCord, 256), that illegal interest was bargained for from 1 Jan- 
ury, 1840 to 1841, as evidenced by the small note for $362 61, and 
dated 1 Jan’y., 1841, and clearly given for the excess over and above 
legal interest on $14,504 65, for the period above set forth, to wit. 
from 1st January, 1840, to Ist January, 1841. This small note and 
the note sued upon, were given at one and the same time, the legal 
portion of the interest from 1840 to 1841, being secured in the note 
in suit, the illegal interest in the note marked 2, or small note. 

The note of 1839, was extinguished by the substituted note of 1841, 
and the question now arises, was the latter note based upon or on ac- 
count of any usurious contract ? 

If the amount contained in the small note had been embraced in 
the note in suit, clearly the contract would have been usurious. The 
fact that the notes were separate, we see, creates no difference.— 
Their separation was a mere device, a shift, a shallow artifice. The 
true question is, what was the contract ? and we are indifferent as to 
the mode or manner of its enforcement. If the contract was usuri- 
ous, the means resorted to to enforce its execution become impotent. 
These two notes, therefore, must be considered as constituting one 
entire transaction—as an (entirety), and embracing the same sub- 
ject-matter. 

it appears that these notes, the small note altogether, and the note 
in suit in part, were given to secure the interest or premium for past 
forbearance on the note of 1839, from 1840 to 1841. Is a contract 
to pay illegal interest for past forbearance illegal? Clearly so ; and 
we refer to the case of Joseph L. Willie vs. Ezra Green, 2 New 
Hamp., 333. Here it was decided that a contract to pay more than 
legal interest for past forbearance is illegal. With these views, there 
can be no doubt but that the note sued on, intending to secure the 
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payment of illegal interest from 1840 to 1841, became an usurious 
contract. The interest contained in the small note being usurious, 
and being as it were a portion of the-note in suit, it taints the legal 
in that, corresponding in time, for which it was given, to wit, from 1 
Jan’y., 1840, to Jan’y., 1841, forthe law says that when usurious 
interest is taken, the interest shall be void. 

We are therefore of opinion, that as much of the interest on $14,- 
504 65, from 1 Jan’y.,°1840, to 1 Jan’y., 1841, a8 is embraced in 
the note sued is void, and was properly deducted by the jury in their 
verdict. 

The facts further shew, that at the time the note in suit was given, 
another small note for $398 87 (3) was given, embracing the illegal 
interest on the note sued up to 1842, and that the amount of this note 
with compound interest at twelve and a half per cent. to 1 Jan’y., 
1844, and all the accruing interest upon the note in suit, legal and 
illegal, were embraced in a separate note given on 1 Jan’y., 1844, 
marked 4. Here is another distinct note intended, beyond doubt, to 
evade the statute of usury. We think we have said enough in rela- 
tion to this point, to declare that no interest is payable on the note 
declared on from the day it was given, it being clearly based on 
usurious consideration and therefore void. 

It is contended that the original consideration being valid, a new 
note substituted, though tainted with usury, would be valid, inasmuch 
as it was a subsequent agreement. We have already said, perhaps 
sufficient upon this subject ; but we have authority strongly in point 
to show the reverse. Here it must be recollected there is a new 
note substituted and given in lieu ofthe old one. How much soever 
the principle contended for might have applied to the former note, it 
has no reference to the new contract. The case of Swartwout vs. 
Payne, 19 John. Rep., 296, is directly in point, and we set it out at 
some length. 

The plaintiff in this case received from the defendant a note for 
four hundred dollars, drawn by Titus Goodman and endorsed by Viss- 
cher and Goodman, in payment for lands sold and conveyed by plain- 
tiff and wife to defendant. ‘The note was received as part of the con- 
sideration money, upon defendant’s assurance that it was good as the 
bank, and would be punctually paid. 

Judge Spencer, who delivered the opinion of the Court, remarks : 
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“If it shall appear that the note was void for usury, and that the de- 
fendant knew it to be so, there can be no doubt of the plaintiff's right 
to recover ;” that is, on the original consideration of the contract, 
viz., the value of the land sold. 

“It appeared by the evidence, that the defendant received this 
note which he passed to the plaintiff, in renewal of a former note, 
and that on giving up the first note, and taking the note in question, 
the defendant exacted and took from T. Goodman, jun., an addition- 
al note for a premium for renewing the first note.” 


Judge Spencer further goes on to say : “ The first note is not shewn 
to be usurious, and we must therefore consider that as a bona fide se - 
curity, and a bona fide debt due from the parties on it to the defend- 
ant. The amount of the argument on the part of the defendant is, 
that the subsequent usury in taking the new note did not affect or de- 
stroy the antecedent debt, which was free from usury. This is un- 
doubtedly true, and Gray vs. Fowler, 1 H. Black., 462, and 1 Saund., 
295, A, and the authorities there cited, fully maintain the position. 
But it is equally certain, that if in receiving the new security, a rate of 
interest above seven per cent. was received for forbearance, the new se- 
curities are void by the statute ; and in this view, it is immaterial wheth- 
er the illegal interest was reserved and made payable by a distinct 
note, or was incorporated into one note. They are considered as onc 
assurance and are all void, into whose hands soever they may come. 
The note being a nullity, according to the case of Markle vs. Hatfield, 
(2John. R., 455), the plaintiff had a right to sue on the original con- 
contract.” Judgment for plaintiff. 

With our views thus expressed, we think the verdict of the jury in 
the Court below was in compliance with law, and should not be dis- 
turbed. In the decision of the question we have, of course, regard. 
ed the subject in a point of view purely legal. Whether the law 
governing interest is founded upon true policy or political expediency, 
is not for us to enquire, nor for us to ask whether the taking usury is 
an act immoral in itself, or only rendered immoral by arbitrary en- 
actment. We cannot draw distinctions in our decisions between 
malum prohibitum and malum in se, but must declare the law as we 
find it. 

Per Curiam. The judgment of the Court below is affirmed. 
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Dextson B. Woop and Narnantet J. Destots, trading, &c., as 
D. B. Woop & Co., vs. Bank or Tue State or Grorcia 


In cases of judgment by default, the plaintiff is bound to see to the regularity 
of his judgment, and that his declaration and pleadings are correct at law 
so as to entitle him to such judgment upon an inspection of the record 

Where a writ of summons ad respondendum was dated 18th December, an 
made returnable “ on the first Monday in December next,” but which, by th« 
return of the officer thereon, appeared to have been received in his office o: 
{Sth November, and to have been served on defendant on the 19th Novern- 
ber : held, that after an appearance by the defendant, and a judgment wit: - 
out objection, this Court will not reverse the judgment for such defect oy i°- 
regularity ; and that if defendant wished to avail himself of such defect i 
the writ, he should have taken exception in the Court below by motion t 
quash, or otherwise, before final judgment. 

Avart from radical errors apparent of record, the proper office of this Court i: 
not to repair mere omissions and irregularities of the parties or their Cou. - 
sel in the Court below ; but errors committed by the latter in decisions maa 
‘upon points submitted to it, or refusals to decide questions so submitte: 

The case of Dorman vs. Bigelow, decided at this term, referred to. 

The entry of an Attorney’s name by the Clerk on a docket regularly kept { 
that purpose, is, under the Statute of this State, a plea entered of recor: 
‘o show that the defendant appears and contests the action, and that ix 
claims an imparlance at least for the purpose of further preparation or reflec- 
tion as to the mode of such defence. 





Error from Franklin County. 

His Honor Judge Dovetas, presided at the trial of this case. a! 
ihe Fall Term, 1845, of Franklin Cireuit Court. 

Assumpsit on a Bill of Exchange, of which the following is : 
copy: 

“* APALACHICOLA, 6 Frs., 1844 
Exchange for $8,500. 

‘Ninety days after sight of this first of Exchange second unpaic. 
pay to the order of ourselves, eight thousand five hundred dollars, vai. 
ue received, and charge the same to account as advised. 

“ Your obedient servants, 
“D. B. WOOD & CCU 
** To Messrs. Buck & Co., New York.” 
Endorsed on face: “ Feb, 21, 1844—Buck & Co.’ 
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Endorsed : 

‘D. B. Wood & Co., pay to the order of J. Henry, Cashier. 

“H. T. HALL & J. A. DEBLOIS. 

* Pay to F, W. Edwards, Esq., Cashier, or order. 

“J, HENRY, Cashicr.” 

The writ of summons was dated 18th December, 1844, and mac 
returnable “ on the first Monday in December next.” By the return 
of the Marshal, the writ came to his hands on 18th November, 1944 
and was served on defendant on 19th November, 1844. The de. 
slaration was filed on 23d December, 1844, and contained a specia 
and the money counts. 

Thereupon an appearance was entered for defendants, by the én 
try of the names of their counsel on the Clerk’s docket. Onthe 4ti 
August, 1845, plaintiff’s counsel filed an affidavit inthe Clerk’s o'- 
‘ice of a default by the defendants to file a plea for seventy days, a: 
required by the rules of Court ; and at the Fall Term, 1845, 2 jnd¢- 
ment by default was ta en for want of a plea. 

There was no bill of exceptions, but the following assignment o 
»rrors, will show the grounds on which plaintiff in error relied : 

3. Because the said writ of summons is illegal and void, not being 
returnable to the Term of the Court next succeeding the date of th 
issuing of the writ. The writ is dated 18 Dec., 1844, and is returi 
ible on the 1st Monday of December next. 

2d. Because a default is entered against the said defendants Le 
iow on the 4th August, 1845, before the return day of the process. 

3d. Because the plaintiff below has not in his declaration aveicec. 
any demand of payment of the bill sued upon to have been made w: 
on the acceptor. . 

4th. Because the said plaintiff below has not, in his said decla: 
tion, averred any refusal of payment by the acceptor; in default c 
which, if liable, still the defendants were liable. 

Sth. Because the said plaintiff below has not in his said declas: 
tion alleged the non-payment of the second of said sett of Exchange 

6th. Because the said plaintiff below has not in his said declarc. 
tion alleged the precise time of the protest for non-payment. 

7th. Because it appears from the bill of exchange filed in the cause 
that the title thereto was not in the plaintiffs, but in one F. W. Ec. 
wards, Cashier, to whom it had been specially endorsed 
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W. G. M. Davis and L. A Thompson, for Plaintiffs in Error 

Carmack & Baker, for Defendants. 

Macrae, J., delivered the following opinion: 

This case comes up by writ of error, from the judgment of the Cir- 
cuit Court of Franklin County, rendered in an action of assumpsit 
brought by the Bank of the State of Georgia against D. B. Wood 
& Co., merchants, &c., to recover the amount of a bill of exchange 
drawn by the defendants and endorsed to the plaintifls. 

The declaration contains a special count on a bill of exchange for 
$3,500 drawn by defendants, and the usual money counts. Judg- 
ment went by default and damages were duly assessed by a jury un. 
der a writ of enquiry. 

There is no bill of exceptions returned in this case, but it has been 


brought up to this Court by writ of error, under which various grounds 


of error have been assigned, the principal of which, however, as dis- 
closed by the record, is that the writ under which the action proceed. 
ed, is “ illegal and void, not being returnable to the Term of the Court 
next succeeding the date of the issuing of the writ.” 

There is no question that in cases of judgment by default, the plain- 
uft is bound to see to the regularity of his judgment, and that his de. 
claration and pleadings are correct at law, so as to entitle him to 
such judgment upon an inspection of the record. 

Let us, then, examine the situation of this case in the Court be- 
tow, and enquire whether the law has been complied with so far as 
to entitle the plaintiff to judgment upon the pleadings of record. In 
making this enquiry, it is necessary, upon the question which has 
been raised, to look at the writ in its connection with the other pro. 
ceedings of the case; and it is insisted for the defendant in error 
that we shall also, in the same connection, take notice of the docket 
of the Court below, a transcript of which has been sent here under 
a writ of certiorari, in order to avoid the objection thus set up. 

It appears that on the 15th day of November, 1844, the plaintiff’: 


attorney filed his precipe agreeably to our statute, with the Clerk of 


the Circuit Court of Franklin county, on which the latter issued the 
writ of summons ad respondendum in question, bearing date the 18th 
of December, 1844, and made returnable “on the first Monday of 
December next.” On this writ the following return was endorsed 
by the Marshal who served it: * Received in office, 18th Nov’r.. 
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1844, and served personally by copy on D. B. Wood, and by copy 
tor N. J. Deblois left at his office with a white person over fifteen 
years of age. R. MYERS, Marshal, 

Nov. 19th, 1844. Pr. H. R. Taytor, D. M. 

‘On the 23d day of December, 1844, the plaintiff, by his attorney, 
tiled his declaration, immediately after which on the amended record 
is the following entry : 

And thereupon the said defendants, by Davis and Brockenbrough, 
their attorneys, entered their appearance in this cause.” 

The record next sets forth an affidavit of the plaintiffs’ attorney 
made on the 4th August, 1845, pursuant to law, to the effect that de- 
‘endant had failed to file any plea in this cause for seventy days in 
ccordance with the rules of Court, and praying judgment. Next 
.ppears the entry of judgment by default for the want of a plea, en- 
rered 19th of Dec., 1845, and then follows the award of a writ of 
enquiry, which was executed the same day, and final judgment en- 
tered up against the defendant accordingly. 

This is a summary of the whole of the proceedings appearing of 
ecord, 

We deem it pertinent here to suggest, that a course different from 
‘hat which has been pursued in the Court below in this case, might, 
ind perhaps ought to have been taken by one or other of the parties, 
»y the plaintiff, in correcting any mistake that may have existed in 
“he process, if any such appeared, by amendment or a new proceed- 
ing; or by the defendant in taking exception to the writ, by motion 
- ‘o quash or otherwise, before final judgment was rendered. Be this 
1s it may, the ground of error here assumed gives us occasion to re- 
veat what has been declared in other opinions of this Court, pro- 
nounced during the present term, that apart from radical errors ap- 
sarent of record, the proper office of this Court is not to repair mere 
omissions and irregularities of the parties, or their counsel in the 
Court below; but errors committed by the latter, in decisions made 
upon points submitted to it, or refusals to decide any questions so sub- 
rnitted. In this instance, neither of the parties appear to have taken 
any notice of what seems to have been a mere blunder in the incep- 
‘ion of the suit, much less to have brought it to the consideration of 
he Court ; whereas, had it been noticed it might have been rectified 
‘vithout inconvenience or expense. 
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We are, however, of the opinion that, in the aspect in which the 
case’ presents itself, the entry of the attorneys’ names by the Clerk 
on the docket regularly kept for that purpose according to law, cured 
the irregularity occasioned by the erroneous date of the writ, in vir- 
tue of the 22d section of the act of this State, concerning judicial 
proceedings, (Duval’s Comp., 95), which provides, “that when the 
name of any attorney of the Court is placed upon the appearance 
docket as counsel for the defendant, it shall be considered as so far 
equivalent to filing the general issue, as to prevent a judgment by 
default, though no plea or answer be in fact filed in said cause.” 

This Court will take judicial notice of the law in this respect, and 
in view of the necessary connection of this entry of appearance with 
the other proceedings in the case, will, to that extent, regard such 
entry on the docket as matter of record, so as to save the judgment, 
if there be no other objection. 

All pleas are matters of record, and although the entry in question, 
may not be in fact a plea filed in the cause, it is a plea entered of 
record, to the extent and intendment contemplated by the statute, to 
wit, to shew that the defendant appears and contests the action, and 
that he claims an imparlance, at least, for the purpose of further pre- 
paration or reflection as to the mode or means of such defence, if he 
shall think proper to continue it in the regular forms of pleading. 
All such proceedings are vital steps in the progress of the cause and 
should therefore be considered inseparable from the record of the 
case. As the mere act of spreading a subject matter upon the record 
vook of the Court, does not therefore constitute it a matter of record 
in law, so the mere failure to insert on the minutes a matter of fact 
essential to the record, and properly a part of it, does not divest it of 
its character and vitality as such, but it may be brought to the view 
of the Appellate Court when so omitted by the means adopted in this 
case. This point having been sufficiently considered and determin- 
ed in another case decided at the present term, we deem it unneces- 
sary to illustrate it by authorities or further to discuss it. 

But independently of this view, We'see no good reason to disturb 
the verdict and judgment on the ground that the writ was void; on 
che contrary, we think that a sensible view of all the facts and cir- 
cumstances, obviates the difficulty growing out of the erroneous date 
of the writ. It was made returnable to “ December next,” and not- 
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withstanding it bears date, in writing on its face, the 18th December, 
1844, it was evidently in fact issued as early as the 18th day of No- 
vember, 1844, for on that day it was served on the defendants as ap- 
pears by the officer’s return dated the following day. This furnishes 
an historical date to the process, that precludes the idea that it issu- 
ed on a day subsequent to the date of its service, or the supposition 
that the defendants were misled as to the appearance day to which 
they were summoned. It being an impossible date, it may be re- 
garded as if no date had been expressed ; and when we consider that 
this must have been a mere blunder in the attestation of the Clerk, 
shown to have been such by the actual service of the process on the 
18th of November 1844, we hardly think that the defendants could 
have been misled or surprised by it. 

{t may, perhaps, have been well to have amended the writ in the 
Court below, or to have quashed it ; but, under all the circumstances, 
we do not think that after judgment without objection, this ground of 
error commends itself in any respect to the favorable consideration 
of this Court. 

As to the remaining errors assigned, the defendants are not prop- 
erly recti in curia. Their objections not having been presented and 
determined in the Court below, they cannot be noticed here, unless 
they were staring us in the face on the record. As has been alrea- 
dy decided by this Court, the note assumed to have been the ground 
of the verdict, is not a part of the record, not having been made so 
by bill of exceptions. In this view, there is nothing to combat the 
inference that there was legal evidence presented before the jury and 
Court sufficient to sustain the verdict of damages in response to the 
declaration. The only question then is, is the latter sufficient to 
support the verdict and judgment? In view of the various counts in 
tne declaration, we do not think it necessary to discuss the objections 
taken to the first one in order to determine that the declaration is 
sufficient, with adequate proof to sustain it, which proof, as before 
stated, it is presumable, was presented on the trial below. We are 
therefore of opinion that there is no error in the judgment below, 
taat appears from a careful inspection of the record, wherefore it is 
affirmed with costs. 
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Wvyue Buvett, ADMINISTRATOR OF ARABELLA BLvETT, vs. James 
Nicnotson & Wituram N. Averitt, Executrors or Matcom 
NicHoLson, AND THE Minor Herrs or Matcom Nicnotson. 


This Court will only decide such questions as are presented by the cases be- 
fore it. 

The Administrator of a deceased wife is entitled to receive her distributiv: 
share of her father’s estate; anda bill filed by him forthat purpose against 
the Executors of the last will and testament of her father, will be sustained, 


This case, decided at Fall Term, 1846, of Gadsden Circuit Court, 
Judge Hawkins presiding, was brought up by consent of parties. 

A Bill in Chancery was filed by Complainant as Administrator of 
his wife, Arabella Bluett, which alleged: That Malcom Nicholson, 
the father of said Arabella, died, leaving a last will and testament, 
which was regularly admitted to probate ; and that James Nicholson 
and William N. Averitt, were appointed the Executors thereof 
That the said Nicholson and Averitt were duly qualified as Execu- 
tors, and took possession of the assetts of the said estate: That on 
the 6th day of February, 1844, Complainant, a citizen of Georgia. 
intermarried with the said Arabella, who had removed to the said 
State, after the death of her father; and that the marriage was sol- 
emnized in the said State of Georgia, where the said Complainant 
and Arabella resided up to the time of her death, which occurred on 
14th December, 1844 : That on 8th January, 1845, letters of Admin- 
istration on the estate of the said Arabella were regularly granted to 
Complainant, by the County Court of Gadsden County. The Bill 
further alleged that Mary Hinson, the widow of the said Malcom 
Nicholson, together with the said Arabella, Archibald, Mary Ann 
and Angus, the children of the said Malcom, were the devisees un- 
der the said will, and entitled to an equal share of the real and per- 
sonal estate remaining in the hands of the said Executors, after the 
payment of the specific legacies; and that their portions, with the 
exception of such amounts as had been handed over to the said Mary, 
still remained in the hands of the Executors. The Bill then averred 
a demand by Complainant upon his marriage with said Arabella, 
and since her death and after his appointment as Administrator, upon 
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the said Executors for her share or portion of the said estate under 
the said will; and prayed that the portion of the said Arabella be set 
apart and divided according to the provisions of the said will; and 
that the said Executors, James Nicholson and William N. Averitt, be 
ordered and decreed by the Court to deliver the same to your orator 
as Administrator of the said Arabella, and for such other and further 
relief, &e. 

Defendants demurred to the Bill. 

At Fall Term, 1846, the following agreement was entered of re- 
cord : 

“ By agreement of parties, by their Solicitors, it is ordered that the 
demurrer filed herein be sustained, for the purpose of taking the 
cause to the Court of Appeals, and that the said judgment shall be 
without prejudice to either party, and that security for costs shall not 
be required.” 

Carmack & Baker for Complainants. 

L. A. Thompson.and Cy H. Dupént, for Defendants. 

Batrzet, J., delivered the following opinion : 

This is a suit in Chancery, filed by appellant as Administrator of 
his wife, who was one of the legatees of the late Malcom Nicholson, 
deceased, fo Tecover the personal property to which she was entitled 
by virtue of the will of her father. Defendants filed a demurrer T 
the bill, which, by consent of parties, was sustained, thereby dismiss- 
ing the bill, so as to take the case to the Appellate Court. 

Whilst the right of Complainant to relief has not been very seri- 
ously questioned, the Court has been earnestly desired by both par- 
ties to decide the question as to the distribution of the property, in 
the event of a recovery, whether it shall be held by complainant as 
husband, without distribution, or whether it shall be distributed a- 
greeably to the law of the State regulating descents, 

Desirable as it may be to prevent litigation by an early adjudica- 
tion of matters in dispute between parties, the Court is constrained 
by a sense of propriety, as well as the superior injunction of the Con- 
stitution of the State, not to determine questions unless they are pre- 
sented by the cases before them. Such resolutions partake not of 
the character of decisions and impose no obligation, if indeed they 
might obtain the respect sometimes accorded to an opinion of the 
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judges informally delivered. ‘The parties are not concluded by them, 
und so far from ending a controversy, their tendency may be to pro- 
iong and embitter it, involving, it is to be feared, the tribunals of jus. 
tice in the consequences attendant upon a false and erroneous posi- 
tion. A Court should not, we think, especially one of the last resort. 
so place itself as to pronounce a decision which may not be rightfully 
‘arried into execution. We therefore decline the exercise of juris. 
iietion until a proper case is made and presented. 

This question disposed of, the enquiry remains, whether the Cour: 
srred in giving a decree for defendants. There is no reason, tha 
ve have been able to discover, for refusing the relief asked for.— 
Complainant, as Administrator, is entitled to the estate of his intes. 
‘ate, let the distribution be as.it may. The object of the bill was to 
obtain this, and no objection has been presented to it either in torm 
wv in substance. 

The only point of objection raised, is that the-grant of letters ot 
\dministration was void ; but there is nothing in the record to justify 
such a conclusion, nor do the pleadings raise the question. The de. 
murrer is a general one to the equity set forth in the bill, and if it 
joes not admit plaintiff’s right in this respect, certainly does not con- 
rest nor put it in issue. e fact of non-resi t the date of the 
srant, upon which this exception has been presented, is not even 

Se ou by the record. 

We are of opinion, therefore, that the demurrer should have beer: 
werruled in the Court below, and the defendants ordered to answer: 

{t is therefore decreed and ordered that the decree of the Superio: 
‘Sourt be, and the same is hereby reverSed, and the cause remande’ 
or further proceedings not inconsistent with this opinion. 
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ArcuisaLp T. Bennett vs. Tuomas H. Herrina. 


The Statute of Limitations begins to run from the day the cause of action ac- 
crued ; and the Endorsee of a note cannot bring himself within its saving by 
illeging that at the time the cause accrued to him, he was beyond seas, &c 


Error to Franklin County. ; 

This cause was tried at Spring Term, 1846, of Franklin Circui: 
Court, Judge Douglas presiding. 

Assumpsit by Plaintiff, as endorsee of the following promissor, 
10te : 

$981 97. “ New-York, August 15, 1336 

+ Fifteen months after date, I promise to pay to the order of Messrs. 
Young & Van Eps, at the Commercial Bank at Apalachicola, nin 
uundred and eighty-one 97-100 dollars, value received. Due Nov 
15, 1837. (Signed), A. T. BENNETT 

(Endorsed), “ Edward Young & Van Eps.” 

Piea—Statute of Limitations. 

Replication—That at the time the said several eauses of action i: 
said declaration mentioned accrued to the Plaintiff, the said Plaintiti 
vas in fact beyond seas, to wit, at New-York, &c. 

To this replication there was a rejoinder and surrejoinder, which, 
:pon demurrer, were ruled out in the Court below. The questior 
n this Court was upon the sufficiency of the above replication 

VV. G. M. Davis, for Plaintiff in Error. 

Carmack & Baker, for Defendant. 

BaLTze.., J., delivered the following opinion « 

This was a suit instituted by Herring against Bennett as endorse: 
» a promissory note in the following words : 

* New-York, August 15, 1236 

‘* Fifteen months after date, I promise to pay to the order of Messry 
Young & Van Eps, at the Commercial Bank at Apalachicola, $98 i 
97, value received. A. T. BENNETT.’ 

(Endorsed), “ Edward Young & Van Eps.” 

There were various pleas in the Court below, but the defenc: 
rincipally relied upon was the statute of limitations, the questions 
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arising upon which, form the principal subject for the consideration 
of this Court. 

Without noticing the great variety of pleas filed and the changes 
of the pleas in the record, it is sufficient to state that defendant plead 
that “the action did not accrue within five years,” to which there 
was a replication by plaintiff, and a rejoinder by defendant, and a 
surrejoinder by plaintiff. Defendant then demurred to the surrejoin- 
der, and the Court being of opinion that the rejoinder of defendant 
was bad, overruled this plea of defendant and ordered him to answer 
further. He then offered additional pleas which the Court rejected. 
The propriety of the last decision has not been called in question. 
It was the rule of the late Court of Appeals of the Territory, agree- 
ing with the practice ofjthe Supreme Court of the United States, not 
to interfere with or disturb the discretion of the Courts below in re- 
tusing and granting amendments, nor has any effort been made be- 
‘ore us to establish a different rule. These rejected pleas are, then, 
not to be regarded in deciding the case. 

The demurrer of defendant raises the same questions in this Court 
which were presented in the Court below. When filed by either 
party it lays open to the Court, not only the pleading demurred to, 
but the entire record for their judgment upon it as to the matter of 
law; and if two or more of the pleadings be bad in substance, the 
Court will give judgment against the party who committed the first 
fault. Arch. Pl. & Ev., 315. 

No objection has been made to the declaration nor to the plea of 
the statute of limitations. 

The replication, which is the next in order, has been excepted to, 
and we are called upon to decide as to its sufficiency. Statutes of 
limitations have presented questions of all others most embarrassing 
to the Courts, beth in England and in this country, as well in the 
various aspects of the cases presented as iy the conflicting decisions 
upon it. Within a very short period after its passage, it was decided 
“not to be necessary for the defendant to plead the statute, all the 
Court holding, that if it appear by the plaintiff's own showing, that 
the action is not brought within the time limited by the statute, he 
cannot maintain his action.” Brown vs. Hancock, Cro. Car., 115. 
2 Saund., 63, n. 6. 

“ Afterwards it was adjudged that the defendant must plead the 
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statute, and the reason assigned was because the plaintiff might be 
within the exceptions in the statute, and the action therefore well 
brought although the cause of action appeared on the face of thé de- 
claration to have accrued out of the limited time.”’ Cro. Car., 381. 
2 Saund., 63,n. 6. “There is no contrariety of opinion that the 
statute begins to run from the day the cause of action accrued.” 1 
Arch. N. P., 130. 

When the statute once begins to run, no subsequent disability will 
prevent it from running. 4 Taunt., 826, 1 Wils., 134. 1 Arch. 
N. P. 131. 

The statute provides that “all actions of trespass, debt, &c., shall 
be commenced within the time and limitation hereinafter expressed, 
that is to say, within five years and not after.” Duval, 155. The 
same statute provides that “ if any person, or persons, that is or shall 
be entitled to such action be, or shall be at the time of any such cause 
of action given or accrued, beyond the seas, or out of the country, 
such person, or persons, shall be at liberty to bring the same action, 
so as they take the same within such times as are before limited, af- 
ter their coming from beyond seas, &c., as by other persons having 
no such impediment should be done.” Duval, 156. 

A personal privilege is by the latter clause provided in favor of 
persons entitled to an action who shall be at the time of such cause of ac- 
tion accrued, beyond seas or out of the country, and in its original de. 
sign was probably intended to favor those who, away from home at 
the time a claim became due, were prevented by absence from as- 
serting it. 

If the suit now pending, were instituted by the payee of the note, 
or original promisee, we should feel no hesitancy in declaring the 
replication good, the precedents in the different books of reports and 
the forms being fitt¢d to such a case. But this is the suit of an en- 
dorsee, and the question is whether the same averments and proof 
will avail him as are admitted to be valid in the case of a payee. 
Has the plaintiff in this case, by the allegations in his replication, 
brought himself within the statute, so as to enable him to recover. 
No authority has been brought to bear directly upon the point, nor 
have we been able in our researches to find one, though the question 
would seem to have been of such frequent occurrence as to have 
been repeatedly decided by the Courts. 
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The rules of pleading, especially those applicable to cases of rights 
and privileges granted by statute, however, will furnish, we trust, a 
safe guide in arriving at a true and just conclusion. 

Referring to these, we find it laid down that “the rules of pleac- 
ing in case of declarations and pleas in bar, are applicable also to 
replications.” As a plea is either a denial or a confession and:avoid. 
ance of the complaint stated in the declaration, so a replication is 
either a denial or a confession and avoidance of the defence stated 
in the plea. Arch., pl. and ev., 242. 

A replication requires more certainty than a declaration. Arch. 
257. “If matter of the defence be true, so that the plaintiff cannot 
safely traverse it, he may admit it by his replication and avoid it by 
a statement of new matter in the same manner, as a defendant 
may do by his plea with reference to the declaration.” Arch., 251. 
199, 203. 

“The declaration must shew plainly and certainly all circumstan. 
ces material to the maintenance of the action, for if there be two in. 
tendments, it shall be taken most strongly against the plaintiff.” — 
Arch., 108. 

‘A plaintiff should state every fact necessary to inform the Couri 
that his case is within the statute. If a man entitle himself by a lease 
which by a proviso in a statute will be good, if the ancient rent be 
reserved, he must shew that a rent was reserved, and aver it to be 
the ancient rent.” R. Pl. Com., 105, b. -Arch., pl. and ev., (4. 

The matter of a plea in-bar must consist of such facts and circum. 
stances as amount to a complete defence to the action or to such 
part of the declartion as it purports to answer, and whether the mat- 
ter of defence be founded on a public or private statute, the plea 
must state all the facts and circumstances necessary to bring it with- 
in the statute. Arch., 171. The replication in this case is, “ That 
plaintiff ought not to be barred from his action against defendant, be. 
cause he says that before and at the time said causes of action accru- 
ed to said plaintiff, the said plaintiff was in fact beyond seas, to wit. 
at New-York,” &c. Now, may not this be literally true, and yet 
not bring the case of plaintiff within the saving of the statute, nor be 
an answer to or in avoidance of the plea? A party’s pleading is to 
be taken most strongly against himself and most favorable for his 
adversary, and when anything is omitted which is necessary to give 
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certainty to the statement, it shall be taken most strongly against 
him. Co. Litt., 303, b. -In this replication there is an omission 
of the facts we have deemed material to relieve plaintiff from the 
bar. He does not allege that he was beyond seas when the action 
accrued, nor that, being entitled to the action when it accrued, he 
was beyond séas at that time, but that “ when the cause of action ac- 
crued to him, the plaintiff, he was beyond seas.” Now, if this were 
a sufficient reply to the plea, notes due and long since barred, might 
be revived by transfer, so as to evade the statute, toa person beyond 
seas at the time the action either accrued or at the time it was trans- 
terred. It is argued that plaintiff could not reply a different time of 
transfer of the note to that set forth in the declaration on account of 
the departure, but we think differently. If the plaintiff in his repli- 
cation vary from his count in anything not material, it is no depar- 
ture, as in assumpsit if the plaintiff allege a promise twenty years 
before, and to a plea of the statute of limitations replies assumpsit in- 
fra sex annos, it is no departure, for the time of promise in the de- 
claration was not material. Arch., pl. and ev., 260. 

The form of a replication given in Story on Pleadings, is that “ he, 
the said plaintiff, at the time when the cause of action in said declar- 
ation mentioned accrued, was in foreign parts beyond seas, omitting 
the words ‘to the plaintif.”” P.71. This differs from the form in 
Chitty’s Pleadings, which also differs from Precedents by Joseph 
Chitty, Jr., written some twenty years after the work of his father. 
The words “tothe plaintiff,” after “accrued,” also omitted as by 
Judge Story ; thus showing a change in the mode of regarding this 
subject by the English Courts, in accordance with, and sustaining, 
‘he view we have expressed. 1 Chitty’s Precedents, 346. 

Nor do we think there is hardship imposed upon the plaintiff by 
‘his course of pleading. By the lapse of five years prescribed by 
‘he statute, his note is prima facie barred—in contemplation of law. 
is extinguished, and the remedy for its recovery gone. Should he not 
under such circumstances, be held to allege and prove affirmatively, 
every fact and circumstance required by statute to revive the right 
and to bring him within the saving ? 

Defences, under these statutes, are more favorably regarded and 
not discountenanced, in England and in this country, than they were 
formerly. The Supreme Courts of the United States, agreeing with 
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other enlightened Courts in the States, have, on repeated occasions, 
“declared them statutes of repose, as resting upon.sound policy, and 
tending to the welfare and peace of society. ‘The Courts do not now, 
unless compelled by former decisions, give a strained construction to 
evade their effect. By requiring those whe complain of injuries, to 
seek redress by action within a reasonable time, a salutary vigilance 
is imposed and an end is put to litigation.” 3 Cond. Rep., 51. 3 
Peters, 270. 

We are, therefore, of opinion, that the replication of plaintiff is 
bad, and should have been overruled. It is, therefore, considered 
by the Court, that the judgment of the Circuit Court, and the verdict 
of the jury, be, and the same is hereby reversed-and set aside, and 
the cause remanded to that Court, with liberty to the plaintiff to re- 
ply over and for other proceedings not inconsistent with this opinion. 





Paiute Fraser vs. Fexix Livineston, Soriciror, &c. 


On the ex parte application of A., who claimed to be the owner of a written 
paper filed with an indictment, an order was granted allowing him to with- 
draw the paper, which he accordingly did; afterwards, upon a petition filed 
by the Solicitor of the Circuit before the Judge of the Circuit, another order 
was made directing A. to show cause-why the former order granting him 
permission to withdraw the paper, should not be rescinded, and why he 
should not return it to the files of the Court; and at the first Term of the 
Court thereafter, A. having shown cause by filing an answer to the petition, 
the order nist was made absolute, and A. directed to return the paper in ac- 
cordance with the prayer of the petition: held, that the petition and pro- 
ceedings under it are not properly matters of record, and that no appeal will 
lie in such case either at common law or in virtue of the several acts of the 
Legislature of Florida, giving the right, and regulating the mode, of suing 
out writs of error and prosecuting appeals. 

Such case properly belongs to that numerous class of rules and orders of a sum- 
mary character which a court of record is impowered, in its discretion, to 
make in regard to causes therein pending or determined, or otherwise rela- 
ting to the record, proceedings and files of the court, in the exercise of its 

inherent powers of general superintendence and control over all matters af- 
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fecting its dignity and policy, or its due and rightful administration of the 
laws; and such matters are not subject to be reviewed by writ of error or ap- 
peal in the halls of superior tribunals. 


Apprat from an order granted at the Fall Term, 1846, of Duval 
Circuit Court, Judge Baltzell presiding. 

It appears from the record, that on 13th November, 1846, Felix 
Livingston, the Solicitor of the Circuit, filed a petition before Judge 
Douglas, the Judge of the Circuit, the object of which was to have an 
order, made onthe 15th September previous, allowing Fraser to with- 
draw from the files of the Court a certain written paper which had 
been filed with an indictment, and of which he claimed to be the own- 
er, annulled and for a rule on the said Fraser to show cause why 
he should not be required to return the said written paper to the files 
of the Court. The petition recited at length the facts and circum. 
stances on which the application was based, and was supported by 
several affidavits. 

Upon the filing of the. petition, the Judge of the Circuit granted 
an order “that the said Philip Fraser shew cause before the Circuit 
Court forthe Eastern Circuit of the State aforesaid, on the first day 
of the next Term thereof, to be holden at the Court House in Jack- 
sonville in Duval County, on the 4th Monday of the present month of 
November, or so soon thereafter as counsel can be heard, why the 
order so made on 15th day of September last, giving to the said Phil. 
ip Fraser leave to withdraw the said written paper from the files of 
said Court shall not be revoked and rescinded, and why he, the said 
Philip Fraser, ought not to return the said written paper to the files 
of the same Court; and it is further ordered that notice of this rule 
be given to said Philip Fraser,” &c. 

At the Fall Term of the Circuit Court, to wit, on the 25th Novem. 
ber, 1846, Philip Fraser shewed cause, under the said rule, by filinz 
his written answer to the said petition, which set forth fully his rights 
in the premises. 

After having heard the petition and evidence on both sides, and a!- 
ter argument on behalf of petitioner and respondent, the Court mace 
the rule granted on 13th November absolute, and ordered as follows 
“It is therefore considered by the Court, that the order entered on 
the 15th day of September, A. D., 1846, granting to the party the 
possession of the original paper, the subject of this rule, be, and the 
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same is hereby annulled. And it is further ordered, that the said 
paper be returned by the said Philip Fraser to the files of this Court 
by the first day of January next.” 

From this decision and order of the Court, the said Fraser there. 
upon in open Court prayed an appeal, which was granted. On the 
Ist December, 1846, he filed his appeal bond, which was approved 
of, and is in the usual form. 

On the 4th January, 1847, appellee, by Randal & Hagner, his 
Attorneys, moved the Court to dismiss this case from the docket of 
this Court, on the following grounds : 

1. Because no appeal was obtained in Court from the order of 
25th November, 1846, made by his Honor Judge Thomas Baltzell, 
and no proper appeal bond filed. 

2. Because no appeal lies from said order, the same-not being a 
final judgment, sentence or decree, within the purview of the Ist sec. 
of Act regulating the mode of suing out writs of error and prosecu- 
ting appeals, &c. Duval, p. 108. 

3. Because the granting of said order was an exercise of the dis. 
cretion of the Court below, in defence of its own proper right, and 
in the assertion of its own self-respect, of which the Court below is 
alone the rightful judge, and over which discretion, when so exer- 
cised, this Court has no jurisdiction. 

4. Because the said order of 25th Nov., 1846, was a revocation of 
a prior order of 15th Sept., sub-granted by the same Court. ‘That 
said prior order of 15th Sept., accorded to said Philip Fraser a liber- 
ty and privilege upon an ex parte showing then made by him, which 
liberty and privilege the said Court was under no obligation to grant, 
nor said petitioner any legal right to claim or require ; and as the 
granting of the order was a matter of favor and not of right, the re- 
tracting the privilege and requiring the delivery of the paper in ques- 
tion, andthe replacing the same upon the files of the Court, is with- 
in the legitimate exercise of the peculiar privileges of the Court be- 
low, and not subject to revisal or review in this Court. 

Randaj & Hagner for appellee, in favor of the motion to dismiss. 
They moved to dismiss this appeal, upon the grounds following, viz : 

1. Because no appeal was obtained in Court from the order of 
25th Nov., 1846, made by his Honor Judge Baltzell, and no proper 


appeal bond filed. 
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An appeal cannot be sustained, unless it appears from the record 
that it was granted. Clark vs. Lowry, 1 Overton, 313. Moody vs. 
Moody, 1 Fairfield, 247. 

The appeal bond in this case is conditioned to pay “ the debt, dam- 
ages or condemnation money, and costs, in case the judgment, sen- 
tence or decree, shall be confirmed.” There was no debt—there 
was no condemnation money to be paid—no judgment, sentence or 
decree ; and the condition is entirely nugatory. The appellant was 
required to deliver up a paper formerly withdrawn from the Court, 
and the bond given is no manner of security that he will do it upon 
confirmation of that order of the Court. 

2. Because no appeal lies from said order, the same not being a 
final judgment, sentence or decree, within the purview of the 1st sec. 
of the Act regulating the mode of suing out writs of error and prose- 
cuting appéals. Duval’s Comp., 108. 

The whole statute relates to controversies between parties to a lit- 
igation according to the course of the common law. <A judgment is 
the remedy prescribed by law for redress of injuries, and the suit or 
action is the means of administering it. Tomlin’s Law Dict., Title 
Judgment. 

It is the conclusion of asuit. A suit isthe lawful demand of one’s 
right. 6 Wheaton’s Reports, 264. 

An action is defined thus, “ actio nihil aliud est, quam jus persequen- 
di in judicio quod sibi debetur.” Justinian, Lib. 4, Tit. 6, De Actio- 
nibus. 

Thus, then, it is clear that the statute has in view the prosecution 
by parties in interest of their rights by action—and that according 
to the course of the common law. But an appeal is granted. Now, 
an appeal is a civil law process, and removes a cause entirely, sub. 
jecting the law and fact toa review and retrial ; while the writ of 
error, also embraced in the same statute, is a common law process 
and re-moves for re-examination nothing but the law. U.S. vs 
Goodwin, 7 Cranch, 108. 

The appeal being unknown at the common law, and only given 
by statute, is not to be extended beyond the terms of the statute. 7 
Pickering Rep., 320. 

Such an appeal lies only where the cause has been tried, an: a 
sentence or judgment rendered ; and a non-suit, for example, for non- 
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compliance with an interlocutory order, is not a sentence or judgment, 
and not within the statute. Hoyt et al. vs. Brooks, 10 Connec.., 
188. 

The appellee’s coupsel then reviewed the outline of jurisdiction of 
the Courts, (citing 2 Chitty’s Gen. Prac., 312-3. 3 Chitty’s Gen. 
Prac., 33), and they showed that summary applications appertain to 
the peculiar jurisdiction of the Court exercising it, with which appel. 
Jate jurisdiction does not interfere. Same citations were made ; also, 
] Chitty’s Archbold’s Pr., 346. 2 do., 1194. 

Now, the original statute of 1832, before referred to, gives no ap- 
peal whatever in summary applications. But the 2 sec. of Act of 
1833, (Duval, p. 111), gave the appellate Court jurisdiction in certain 
applications of that suit.—Rules over their own officers, &c.—expres- 
sio unius alterius est exclusio.” 

Again, by the common law, rules of court are not records, only 
remembrances, not entered on the rolls of the Court. 1 Tidd’s Prac.., 
490. 1 Wilson’s Rep., 41. 2 Barn. & Ald., 61. 

These rules, not being records, are no part of the cause, even 
where they occur in the progress of a cause ; they are strictly and 
properly matters of practice, regulated by the power of amendment 
which the courts of law possess, either by the common law or the 
statutes of amendment. In the House of Lords. Melvish vs. Rich- 
ardson, 9. Bingham, 125. Scales vs. Cheese, 12 Mees. & Welsby, 
635. 

But it may be contended that being sent up here in the record, 
this rule is to be considered as part of it. Notso. The same case 
of 9 Bingham, 125, denies such effect. ‘“ For if the grounds of the 
amendment are not in themselves removable by the writ of error : 
and if the parties to the suit have not ex debito justitie, the right to 
put the rules and orders for the amendments upon record, then the 
Superior Court would have, or would not have, authority to enquire into 
the propriety of the amendments according as the Inferior Court did 
or did not return in the particular instance the order by which the 
amendment is made.” 

Now, the order complained of is interlocutory only. That it is not 
final, in any sense, is too clear to require argument. 

3. Because the granting of said order was an exercise of the dis- 
cretion of the Court below, in the defence of its own proper right, 
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and in the assertion of its own self-respect, of which the Court be- 
low is alone the rightful judge, and over which discretion, when so 
exercised, this Court has no jurisdiction. 3-Chitty’s Gen. Prac., 32. 
1 Hawks’ No. Ca. Rep., 93-4. 

4, Because the order appealed from was a revocation of a prior 
order granted by the same Court; that said prior order accorded to 
the said Philip Fraser-a liberty and privilege upon an ex parte show- 
ing then made by him,—which liberty and privilege, the said Court 
was under no obligation to grant, nor had said petitioner any legal 
right to claim or require. And as the granting of the order was a 
matter of favor and not of right, the retracting the privilege and re- 
quiring the re-delivery of the paper in question, and the replacing 
the same upon the files of the Court, is within the legitimate exer- 
cise of the peculiar privilege of the Court below, and not subject to re- 
visal or review in this Court. 1 Devereux’ Rep., 74-5. 2 Harris 
& Gill, 79. 10 Conn.,188. 1 Murphy’s Law & Eq. 17 Vermont, 
476—534. 

Philip Fraser, for Appellant. 


This appeal is well taken. It is from a final order in an original 
proceeding in the Court below. This is not an interlocutory order 
in any cause pending in the Court below, resting solely in the dis- 
cretion of the Court. The Act of the Legislative Counsel, approved 

, provides for appeals in all cases from any final judg- 
ment, sentence or decree, pronounced in the Court below. It is un- 
der this Act that the appeal is taken. It is evident that the Legisla- 
ture intended by this Act something further than to provide for ap- 
peals from judgments in actions at law, and decrees in suits in equity. 
Else, why use the word “ sentence ?” 

Again, in the Act of the subsequent year, upon the same subject, 
the Legislature gives an interpretation of its meaning in the former 
Act by the words, “ final judgment, order or decree ;” clearly show- 
ing that it was the intention of the Legislature to provide for appeals 
in all cases where a final judgment, order or decree, had been made 
in the Court below. 

2d. The Court below had no power to make the order from which 
this appeal is taken. It was not a matter resting in their discretion 
See Rex vs. Cator, 2 East. Rep., 361. 
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The libel had been published, and, consequently, ceased to be the 
property of the person publishing it. It was proved in the Court be- 
low, that the author of the libel posted copies of it in public places. 
It was also proved to be in his hand-writing ; establishing clearly 
the fact of publication. See 2 Starkie’s Ev.,454. Starkie on Slan- 
der. 

The libel having come to the hands of the appellant against whom 
it was published, became his property; and he had a right to the 
possession of it. And, parting with that possession for a time, for 
the purposes of justice, did not determine that right ; and he was en- 
titled to a return of it in accordance with the conditions upon which 
he parted with it. 

As to the bond, it is drawn in strict compliance with the statute 
under which the appeal is taken. 

It is not necessary that it should appear by the record that an ap- 
peal was granted in the Court below. If an appeal is applied for in 
open Court, and an appeal bond is approved by the judge, this is a 
full compliance with the statute. 

Macrea, J., delivered the following opinion : . 

‘This case comes before this Court, upon a motion made by the 
counsel for the appellee to dismiss it, on the following g general grounds: 
First, that the appeal sought to be prosecuted here from the order in 
this case in the Court below, was not obtained according to law : 
and, secondly, that no appeal lies from said order, whether by the 
rules of common law, or in virtue of the statutes of Florida, giving 
the right and regulating the mode of suing out writs of error and 
prosecuting appeals. 

It appears from the record ‘in this case, that a rule nisi was grant- 
ed by the Judge of the Circuit Court for the Eastern Circuit, for the 
County of Duval, conformably to the prayer of a petition which had 
been filed by the appellee before said Judge, by which rule it was 
ordered that appellant show cause before said Circuit Court, at the 
then next ensuing term thereof for said county, or so soon thereafter 
as counsel could be heard, why an ex parte order formerly made by 
the same Judge, giving said appellant leave to withdraw a certain 
“written paper ” from the files of said Court, should not be revoked 
and rescinded: and why he, the appellant, ought not to return the 
said “ written paper ” to the files of the same Court ; copies of which 
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order and petition were duly served upon the appellant, who answer- 
ed thereto in writing. It further appears, that the matter of said pe- 
tition and answer having been fully heard and considered by said 
Court, at the last term thereof, it was by the same thereupon order- 
ed, that the order above mentioned granting to the appellant the pos- 
session of the paper the subject of said rule be annulled, and that the 
said paper be returned by said appellant to the files of the Court by 
a day appointed in the order. It also appears that said appellant, 
having in open Court applied for an appea! from the order last men- 
tioned, thereafter in open Court filed his bond for said appeal in the 
usual form, conditioned to pay the condemnation and costs in case 
the said order should be confirmed by the Appellate Court; which 
bond was endorsed, “ approved of,” by the Judge of said Circuit. 

We deem it unnecessary, in order to a decision of this motion, to 
determine the points arising upon the first ground taken by the coun- 
sel for the appellee. It may, however, be proper to remark, that 
the acts of a Judge of a Circuit Court, in relation to any application 
for an appeal to which a party may be entitled in virtue of the pro- 
visions of the Acts in question, are to be regarded as simply ministe- 
rial in their character and effect. 

With regard to the other ground assumed by counsel for appellee, 
we are of the opinion, that clearly no appeal from an order of the 
tenor and effect of that which has been brought in question before 
this Court, will lie, either at common law, or in virtue of the several 
Acts of the Legislature of Florida giving the right and regulating 
the mode of suing out writs of error-and prosecuting appeals, or eith- 
er of them. 

That this appeal does not lie at common law, is sufficiently appa- 
rent from a consideration of the nature, form and objects, of the com- 
mon law processes, by means of which the judgments of inferior tri- 
bunals may be reviewed. ‘These are writs of error, prohibition, cer. 
tiorari and mandamus. Any other mode is unknown in a Court pro- 
ceeding as a Court of common law jurisdiction, unless expressly giv- 
en by statute ; and where tbe latter limits the operation of appellate 
power to specific subjects, or classes of cases, this Court has no pow- 
er to transcend the limits so assigned. Murdock, appellant, 7 Pick- 
ering, 320. At common law, as is well expressed and held in 1 
Chitty’s Arch. Prac., 346, “a writ of error lies, when a person is 
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aggrieved by an error in the foundation, proceeding, judgment or ex- 
ecution, of a suit, provided it be an error in substance, not aided at 
common law, or by some of the statutes of jeofails. It can be brought 
only on a judgment, or an award in the nature of a judgment, given 
in a Court of record, acting according to the course of the common 
law ; but when the Court acts ina summary way or in a new course 
different from the common law, a certiorari, and not a writ of error: 
lies. ai. 

But again, at common law, the appellate power extends to matters 
of record only ; and here it may be remarked, that a matter of pro- 
ceeding, spread upon the record or minutes of the Court, not being 
properly a record matter or proceeding’ in legal regard, does not 
thereby become such ; nor can it be therefore made a subject upon 
which to exercise appellate power and jurisdiction. Are, then, rules 
of the legal character of that now under consideration in this case, 
properly matters of record in legal contemplation? We think not. 
In England it is held that rules are not records, but mere remem- 
brances not entered on the rolls of the Court. 9 Bing., 125. ‘Tidd’s 
Prac., 490 ; antl the cases there cited in 1 Wills., 40, and 2 Barn. 
& Ald.,61. In the correctness of this doctrine we fully concur, and 
consider it applicable to similar proceedings of the Courts of this 
State, embracing the case now before us. _ Moreover, it is held in 
English practice, “ that if a cause be moved in Court in the presence 
of the counsel for both parties, and the Court shall thereupon make 
an order, no’ person shall afterwards cause the same to be moved con- 
trary to such rule or order ;” and that “a rule made in the Bail 
Court is not more liable to be re-opened and argued in full Court af. 
ter the term in which it was made, although the Judge who heard 
the case sanctioned’ the application to the full Court.” 2 Chitty’s 
Arch. Prac., 1194. The principles involved in this authority well 
apply to the case of which a review is now sought at the hands of 
this Court ; and we deem it superfluous to add anything further in 
order to illustrate and sustain the opinion, that at common law, this 
Court has no appellate power or jurisdiction over this case. 

But it is contended by the appellant, that the right of appeal in 
question, is conferred by statute ; and he refers to the Act of the Leg- 
islative Council of the late Territory of Florida, now in force, on this 
subject, contained in Duval’s Compilation, p. 108, sections 1 & 2, 
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in support of his position. By sec. 1 of the first mentioned Act, it is 
provided, “that if a party, in either of the Superior Courts of this 
Territory, shal] feel aggrieved by a final judgment, sentence or decree 
made, or pronounced, by any or either of said Courts, it shall and 
may be lawful for such party, during the session of the Court at which 
such judgment, sentence or decree is rendered or pronounced, or 
within ten days thereafter, to obtain in Court, if the appeal be made 
in term time, or in the Clerk’s office if it be in vacation, his, her or 
their appeal to the Court of Appeals,” &c. Section 2 provides, 
that the party appealing, if defendant, shall give “a bond with one 
or-more securities, in a sum sufficient to cover the amount for which 
judgment has been given, decree rendered, or sentence pronounced, 
together with costs, conditioned that the appellant shall pay the costs, 
if plaintiff, or if defendant, the debt, damages or condemnation, and 
costs, in case the judgment, sentence or decree of the Superior Court 
shall be affirmed,” &c. This section evidently refers to cases of 
suits, actions or causes in Court, in which there are adversary claims 
in a regular course of litigation. ‘The case under consideration here 
is not one of those just referred to, but properly belongs to that nu- 
merous class of rules and orders of a summary character, which a 
Court of record is empowered in its discretion to make in regard to 
causes therein pending or determined, or otherwise relating to the 
record, proceedings and files of the Court, in the exercise of its inhe- 
rent powers of general superintendence and control over all matters af- 
fecting its dignity and policy, or its due and rightful administration of 
the laws. And such matters are not subject to be reviewed by writ 
of error or appeal, in the halls of superior tribunals. This view is 
fully sustained by the principles advanced in the decision of the 
case of Willis vs. Willis, Adr., 5 Iredell’s N. C. R., 14, founded up- 
on a statute of North Carolina similar to that above recited; and is 
fortified by other determinations and authorities, some of which have 
been already cited. 

The appellant again contended that the Act just mentioned, if other- 
wise inapplicable to the case before us, is nevertheless made so by 
construction to be derived from the terms of the second section of the 
Act last above mentioned, passed #ubsequently to the former. We 
are unhesitatingly of a contrary opinion. The 2d section referred 
to provides, * that in all cases in which a rule of Court, or other sum- 
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mary order to any of the officers of Court and their securities or de- 
puties, is in effect a judgment for the payment of money or other 
thing, the party aggrieved may prosecute his, her or their appeal, 
writ of error or certiorari,” &c., as therein set forth. It is insisted 
that the words, “ rule or other summary order,” used in this section, 
show that the Legislature construed and intended the words, “ judg- 
ment, sentence or decree,” contained in the first recited Act, to em- 
brace rules and orders of the nature and effect of that from which 
an appeal is now sought. We consider this construction manifestly 
erroneous. This section, indeed, not only limits the right of appeal 
strictly to the cases therein provided for, but agreeably to the maxim, 
“ expressio unius est exclusio alterius,”’ goes further to establish the 
construction which we have placed upon the first and second sections 
of the Act first above mentioned, the provisions of that Act being ex- 
tended, yet limited to cases of rules and other summary orders affect- 
ing officers of the Court, and their securities or deputies, where such 
rules or orders do, in effect, operate as a judgment for the payment 
of money or other thing. This motion is therefore sustained, and 
the case dismissed. 

Per totam Curiam. 
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Arcutsatp T. Bennett vs. Oscar Frryaw. 


Where the declaration alleges that defendant followed the occupation of mas- 
ter or owner of a steamboat plying on a navigable river, this is a sufficient 
averment to fix the character which the common law attaches to masters and 
owners of ships, steamboats, &c., so as to charge the defendant with a breach 
of the duty which alone results from that character, without an express aver- 
ment, totidem verbis, that defendant was a common carrier. 

in such case the onus probandi is upon the defendant to show that in virtue of 
some special public notice, or other good legal ground, he was not chargea- 
ble and responsible as a common carrier in his capacity and occupation of 
master or owner of the steamboat in question. 


Error from Franklin County. 

This case was decided at the Fall Term, 1844, of the late Supe- 
rior Court of the Territory of Florida for the County of Franklin. 

The declaration was in trespass on the case against Bennett as 
owner and master of a certain steamboat called the “ Louisa,” and 
was to recover damages for the loss and non-delivery of a quantity 
of tobacco shipped by Filyaw in Dec., 1842, on board the same at 
Mount Vernon, for the city of Apalachicola. 

The declaration contained two counts. The first set forth that 
Bennett was master and commander of a certain steamboat called 
the “ Louisa,” lying in the river Apalachicola opposite the town of 
Mount Vernon, and bound from thence to the city of Apalachicola : 
that Filyaw thereupon, and whilst she was so lying in the river Ap- 
alachicola, delivered to Bennett, then and there being master of said 
steamboat, and that he then and there received on board said steam- 
boat three boxes of tobacco, to be by him conveyed in the said steam- 
boat to the city of Apalachicola, for a certain reasonable reward, &c. : 
and averred the loss and non-delivery of said tobacco by reason of 
the negligence and bad conduct of the said Bennett, &c. The sec- 
ond count alleged that Bennett was owner of the said steamboat 
* Louisa,” and is in other respects similar to the first count. ‘There 
was no express averment in either count that Bennett, the plaintifi 
in error, was a common carrier. 

Plea—Not guilty. 

pon the trial, the jury returned a verdict for the plaintiff. 
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Defendant prayed in the Court below the following instructions : 

Ist. That defendant has not been declared against in defendant’s 
declaration as a common carrier, and that under the pleadings he is 
not liable as such. 

2d. That defendant has been declared against as a private person 
undertaking the carriage of goods under an express contract for hire 
or reward, as alleged in the declaration ; and that the jury must be 
satisfied from the evidence, that the loss or damage which plaintiff’s 
goods may have sustained, while in the charge of defendant, arose 
from acts of fraud or negligence on his part or the part of his ser- 
vants, and that defendant is alone liable for one or both. 

3d. That no terminus of the voyage was proven. 

Which instructions the Court retused to give, and in lieu thereoi 
instructed the jury as follows : 

1. That the averment-in the declaration, that the defendant “ was 
master of the steamboat Louisa,” was a sufficient allegation that the 
defendant was a common carrier. 

2d. That proof that the defendant was master of the steamboat, 
was evidence that defendant was a common carrier. 

3d. That if the jury was satisfied from the evidence that the steam- 
boat “ Louisa” was bound for Apalachicola, they might infer from 
that fact, in the absence of an express agreement upon the subject, 
that plaintiff’s goods were to be delivered in Apalachicola as alleged 
in the declaration. 

To which instructions and refusal defendant excepted. 

No counsel appeared for plaintiff in error. 

C. H. Dupont, for defendant. 

Macrag, J., delivered the following opinion : 

This is an action on the case instituted in the late Superior Court 
of Franklin County, by Oscar Filyaw against Archibald T. Bennett, 
to recover from the defendant, as master and commander and owner 
of a certain steamboat, damages for the non-delivery and loss of a 
quantity of tobacco alleged to have been shipped by the plaintiff on 
board the same, in December, 1842, to be carried by the defendant 
from the alleged place of shipment on the Apalachicola river to the 
city of Apalachicola, to which city said steamboat was alleged to 
have been bound at the time of shipment. 
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In the cause below, the defendant filed a plea of the general issue, 
and upon a trial had upon the issue joined, verdict and judgment 
were rendered for plaintiff. Various instructions were prayed for 
by defendant and refused by the Court, and others in lieu thereof 
were given by the Court to the jury on the trial below ; to which re- 
fusal of instructions, and instructions given, the defendant excepted, 
and thereupon sued out his writ of error to this Court, assigning for 
error the refusal on the one hand, and the giving on the other of the 
instructions in question. _ 

The questions of error, thus presented for the decision of this Court, 
will be considered in the order in which they appear from the bill of 
exceptions, and have been stated by counsel in the argument of this 
case. 

In the first place, then, it is contended for plaintiff in error, that he 
was not declared against in the Court below as a common carrier, 
but as a private person, and that under the pleadings he is not liable 
in the former character. 

A.common carrier in law has been defined to be one who under- 
takes for hire or reward to transport the goods of such as chose to 
employ him from place to place, as a business and not as a casual 
occupation pro hac vice. 1 Salk., 249. 1 Pick., 50. Story on 
Bailments, § 495. Common carries by water are the masters and 
owners of ships, and all water crafts, including steam vessels, tow- 
boats, and other steamboats, belonging to internal as well as coast- 
ing and foreign navigation; lightermen, hoymen, ferrymen, canal 
boatmen, and others engaged in the transportation of goods by water 
tor persons generally, forhire. 5 T. R.,143. 1 Bell’s Com., 467. 
2 Steph. N. P., 961. 2 Kent, C. 597, and 2 Am. C. Law cases, 
527. But if the owner of a ship employs it on his own account gen- 
erally, or if he lets the tonnage with a small exception to a’ single 
person, and then for the accommodation of a particular individual, he 
takes goods on board for freight (not receiving them for persons gen- 
erally), he will not be deemed a common carrier; for he does not 
hold himself out as engaged in a public business or employment.— 
Story on Bailments, § 501. 

It is clear, then, that the steamboat in question comes under the 
general description of vessels, the masters or owners of which are 
held to be common carriers in law, and liable as such. 
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But it is insisted that the plaintiff below should have averred that 
the defendant was a common carrier in totidem verbis ; that the mas- 
ters and owners of steamboats, &c., not being in all eases liable as 
common carriers, he should have been charged as a person generally 
engaged in carrying goods on board the steamboat “ Louisa,” for 
persons in general, for hire ; and that in defect of these allegations, 
this must be regarded and pleaded to as a declaration against the de- 
fendant as a private person, on an express contract requiring corres- 
ponding proof to sustain it. 

Without referring to the case of Dale vs. Hall, 1 Wils. R., 281, 
we are satisfied, on general principles, that the declaration contains 
sufficient allegations and ayerments to charge the defendant as a per- 
son following the occupation to which, prima facie, the legal charac- 
ter is attached, in respect whereof he was employed by the plaintiff, 
to wit, that of a common carrier. The exceptions to the general 
rule in this regard, stated by Mr. Story in his treatise on Bailments, 
§ 501, indicates plainly that they constitute grounds of defence by 
way of plea, or proof, by defendant under the general issue, rather 
than matter to be averred and proved by the plaintiff. 

The declaration is in case, and in the first count avers, that the 
defendant was, before and at the time of receiving the goods there- 
inafter mentioned, master and commander of a certain steamboat 
called the “ Louisa,” then lying in the river of Apalachicola, &c., 
and bound from the place of shipment to the city of Apalachicola ; 
that the plaintiff thereupon, on a certain day, delivered to the defen- 
dant, being then and there the master of said steamboat, three boxes 
of tobacco, which defendant, as such master, received, to be carried 
in said steamboat to said city, for a certain reasonable reward, &c., 
and that the defendant, not regarding his duty as such master, did not, 
nor would, take care of, or safely or securely carry or convey, said 
boxes of tobacco, in or on board the said steamboat, or otherwise, to 
said city, but wholly neglected and failed so to do, whereby they 
were lost, &c. ; pursuing, substantially, the usual form of declarations 
in such cases. The second count is to the same effect, charging the 
defendant as owner of the steamboat “ Louisa.” 

A formal inducement does not in any case appear to be necessary 
in pleading. It appears to be sufficient, if the subject matter of the 
inducement were alleged in any part of the declaration, but it is use- 
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ful in composition, for the purposes of perspicuity and to avoid mis- 
conception and dispute, to use such formality. In a declaration a- 
gainst an attorney for negligence, or a coach proprietor, a wharfinger, 
a captain of a ship, or an inn-keeper, for the loss of goods, &c., it is 
usual and proper to show, by way of inducement, or at least by other 
averment in the declaration, that the defendant followed the occupa- 
tion in respect of which the plaintiff employed him. . If no such alle- 
gation be contained in the declaration, the defendant cannot be charg- 
ed thereon for the breach of a duty which results only from the par- 
ticular character which he held, and in reference to which he was 
retained or employed. 1 Chitty’s Pl., 290,291. The declaration 
here shows that the defendant followed the occupation of master or 
owner of a steamboat, lying in a navigable river, at a designated 
place, and bound thence to another designated place as a terminus. 
Is not this averment sufficient to fix the character which the com- 
mon law attaches to the masters and owners of ships, steamboats, &c., 
so as to charge the defendant with a breach of the duty which alone 
results from that character, without an express averment to that effect? 
Let us see. In the omission to charge the defendant as a common 
carrier, in totidem verbis, &c., as insisted on, this declaration does 
not appear to vary in that respect from the forms of declarations 
against masters and owners of ships, &c., in their character of com- 
mon carriers, as framed by Mr. Chitty, and contained in the second 
volume of his work on pleading. It would seem quite clear, then, 
that this distinguished pleader did not consider an express averment 
of the character, &c., as necessary by way of inducement in the cases 
which he illustrates, but that the averment of the occupation of mas- 
ter or owner of a ship, &c., was in such cases, prima facie, sufficient 
to fix the character of the defendant as a common carrier. 2 Chit- 
ty’s Pl., 365, 656, 665. But we are not left to the negative authority 
furnished by the forms to which we have referred ; for, although it 
seems that in England it was usual formerly to declare in cases of 
this kind, setting out the custom of the realm—yet, it has been since 
better held that this custom being the common law it need not be 
stated. 1 Wils. R., 281. 3 do., 429. Bac. Ab., Carriers, A. 
Mr. Chitty says, “In case the carrier must be sued, as if his liability 
was founded on such custom or law, and not on a contract,” and to 
fix his character, “ it does not appear to be necessary to commence 
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with an inducement of the defendants being a common carrier, but 
the declaration will suffice if it merely state the delivery to the defen- 
dant of the goods, &c., to be carried from, &c., &c., and his under. 
taking to garry accordingly.” 2 Chitty’s Pl., 356, note a. 

We therefore consider that the declaration in this case is sufficient 
to charge the plaintiff in error as a common carrier in law, and that 
under the pleadings he is prima facie liable as such, if the plaintiff’s al- 
legations be supported by the evidence, the onus probandi being upon 
the defendant to show that in virtue of some special public notice, or 
other good legal ground, he was not ehargeable and responsible as 
a common carrier, in his capacity and occupation of master or owner 
of the steamboat in question. 

The remaining objection set up by the plaintiff in error is, that no 
terminus of the voyage in question was proved, and that the Court be- 
low erred in overruling the instruction asked by him to that effect, 
and in lieu thereof, instructing the jury that if they were satisfied from 
the evidence that the steamboat “ Louisa ” was bound for Apalachi- 
cola, they might infer from that faet, in the absence of an express 
agreement upon the subject, that the plaintiff’s goods were to be de- 
livered in Apalachicola, as alleged in the declaration. 

It was clearly proved on the trial below, as appears from the testi- 
mony brought up by the bill of exceptions, that the plaintiff in error was 
the master of the steamboat in question, plying to and from the city of 
Apalachicola, on the Apalachicola river, in the year 1842, in answer 
to an interrogatory to that effect to which no exception was taken. 
lt was further testified by one of the witnesses, that certain boxes of 
tobacco, of the crop of 1842, belonging to Filyaw, were taken by 
the latter, the same year, to his lower place for the purpose of be- 
ing shipped to- Apalachicola, and these boxes were spoken of by 
the same witness as having been sent off to Apalachicola at the time 
before mentioned. It is fully proved, too, that these boxes were ship- 
ped on board said steamboat as alleged in the declaration. Whether 
this, with other evidence adduced, was sufficient to satisfy the jury 
that these boxes of tobacco were shipped for Apalachicola as the ter- 
minus of the voyage as alleged, was clearly a matter of fact which 
it was their province to determine, and not one as to which the Court 
should charge them. If they erred in regard to this question of fact, 
the remedy of the defendant below was by motion for a new trial on 
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that ground. We therefore think that the Court below did not err 
in overruling this instruction, nor do we consider that it erred in giv- 
ing the last excepted to. 

The instruction last mentioned, would seem to be to the effect, 
that if it appeared that the steamboat “ Louisa” was bound for Apa- 
lachicola, and there was no evidence that the same was bound also 
for some intermediate point, so as to contradict that conclusion, then 
the jury might infer, in the absence of an express agreement to the 
contrary, that Apalachicola must have been the terminus of the voy- 
age and the place of delivery. This appears to be a self-evident 
proposition, and therefore furnishes no ground for exception, if it were 
otherwise objectionable, and we are-satisfied that it is not. 

Upon the whole case we are of opinion, that the Court below did 
not err in refusing, on the one hand, and giving, on the other, the 
instructions, the subject of the bill of exceptions returned in this case 
to this Court. 

The judgment of the Court below is therefore affirmed with costs. 





Tuomas Ranbdatt vs. Reppinc W. Parramore & SIMEON 
ALEXANDER SMITH. 


Where a debtor indebted on several accounts makes a payment, he may apply 
it to either account; if he does not, the creditor may do so. If neither does, 
the law will appropriate it according to the justice of the case, provided 
there are no other parties interested. 

Where a party has sustained no injury from the rejection of admissible testi- 
mony, he cannot avail himself of the mistake to reverse the judgment. 

The identity of the answer and party who made it being shown, an answer of 
a party toa Bill in Chancery, which is depending and before the Court, may 
be read in evidence in a Court of Law to the jury, without the reading of 
the Bill; and if the name and description of the defendant in law agree with 
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the name and description of the party answering in Equity, it is prima facie 
evidence of identity. ; 

The Bill, as a general rule, is not read; but an exception to the rule is, that 
where the answer is an answer to particular interrogatories in the Bill, it 
also must be read; so, if the answer is obscure and needs any portion of the 
Bill to be read to explain it, then it may be read. ~ 

If the verdict be conformable to the law and evidence, it will not be set aside 
merely because the Court refused to give instructions which might have 
been properly given. 

The refusal of the Court to give an instruction which would not benefit the 
party asking it, is not error ; nor is an erroneous instruction upon an abstract 
question of law, which is not involved in the decision of the Court, a ground 
for reversing the judgment. 

After a verdict in favor of either party, he has a right to demand of a Court o! 
Errors that it look to the evidence for only one purpose and with a single 
eye, to ascertain whether it was competent in law to authorize the jury to 
find the facts which make out the rights of the party on a part or the whole 
of his case. If in its judgment, the Appellate Court shall hold the evidence 
was* competent, then they must found their judgment on all such facts as 
were legally inferable therefrom in such manner and with the same legal re- 
sults as if they had been found and definitely set out in a special verdict. So, 
on the other Hfand, the finding of a jury on the whole evidence in a cause, 
must be taken as negativing all facts which the party against whom their 
verdict is given has attempted to infer from or establish by evidence. 


Error from Jefferson County. 

Judge Hawkins, before whom this case was tried at Fall Term, 
1846, of Jefferson Ciseuit Court, did not sit at the hearing in this 
Court. 

"The facts of the case are recited in the opinion of the Court. 

The following instructions, asked for by defendant, were given the 
jury by the Court : 

ist. That when a debtor, indebted on several amounts, makes pay- 
ment, it js his legal right to direct their application: and that such 
application is considered as made when such payment is made, and 
is to be determined by the facts and circumstances attending the pay- 
ment. . 

2d. That the mere giving of the debtor’s individual check or order 
ona Bank, is not a payment and discharge of a mortgage lien, but 
that an actual payment and receipt of the money is necessary to con- 
stitute such discharge. ) 
5th. That when an answer in Chancery is given in evidence in @ 
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Court of Law, the whole answer is to be taken as prima facie evi- 
dence of the truth of the facts stated in it ; and that the party who 
reads it,makes the whole of it evidence, and that it is not competent 
for the petitioners here to take such parts of the answer of the de- 
fendant as suits their purposes and reject such parts as make against 
them. 
6th. That a debtor owing money secured by mortgage and money 
due.on simple contract not secured by mortgage, has the legal right 
to direct any payment he may make to the satisfaction exclusively of 
mortgage debt ; and that if the jury believe that Thomas Randall the 
defendant in this case, made payment to the petitioners on account of 
mortgage debt, and to be applied to the extinguishment of the mort- 
gage lien which petitioners then held, of a sum of money adequate 
to the satisfaction of all the debt then due by him on said mortgage 
to petitioners, and the said sum of money was received by petition- 
ers as payment, then that the defendant did, in contemplation of law, 
pay and satisfy the notes embraced in the mortgage, no matter what 
notes the said defendant, through error or mistake, took up and can- 
celled. 
7th. Phat if the jury believe that the defendant, accounting with 
said petitioners, paid them in satisfaction of mortgage debt, a sum of 
money adequate to discharge the lien held by such mortgage, and if 
the jury further believe that the petitioners yet permitted defendant 
to take up notes not embraced in the mertgage, although said peti- 
tioners were aware of his error in so doing, yet that in law the ap. 
plication of the money to mortgage debt is full and complete, and the 
covenants in the mortgage are satisfied and fulfilled, 
Sth. That a subsequent mortgagee advancing and paying money to 
a prior mortgagee, with the purpose of discharging such prior mort- 
gage, has a right to direct the application of such payment to the sat. 
isfaction and extinguishment of the mortgage lien. 
12th. That a person owing money on several accounts, some se- 
cured by mortgage and some not, has undouhtedly a right to apply his 
payments to whichever debt he may choose ; and that even though 
no express direction of the application of his payment at the time ot 
their being made had been given, yet the power may be completely 
exercised without any express direction given at the time ; that sueh 
direction may be evidenced by circumstances as well as by words. 
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and a payment may be attended by circumstances which demonstrate 
its application,as completely as words could demonstrate it. 

13th. That if the jury believe from the evidence that Thomas 
Randall, the defendant, being indebted to the petitioners upon the 
mortgage sued on, and upon simple contract not secured by mortgage, 
he, the said defendant, did, on the 12th December, 1838, direct the 
payment of a sum adequate to the purpose to be applied in extinguish. 
ment of the mortgage debt, and the said sum was afterwards paid to 
petitioners, then that these circumstances demonstrate the application 
of the money to the satisfaction of the whole mortgage debt. 

To which instructions so given, petitioners, by their counsel, ex- 
cept, &c. 

Defendant, by his counsel, further moved the following instruc- 
tions to be given by the Court to the jury, which the Court refused 
to give : 

3d. That if the jury believe from.the evidence, that on the 12th 
December, 1838, defendant Randall did direct the application of a 
sum adéquate to that purpose, to the payment of the mortgage debt 
now sued on, both principle and interest, and such sum was actually 
paid by his agent to the petitioners, and by them received, then such 
payment enured to the satisfaction and extinguishment of said mort- 
gage debt and lien, although one of the notes secured by said mort- 
gage may, by mistake of said defendant, have been left outstanding 
in petitioners’ possession, and other debts not secured by mortgage 
taken up in its stead. 

4th. That in this proceeding the cause is tried on principles of 
equity, and that if the intention of the defendant to apply the money 
paid to mortgage: securities is proved to the satisfaction of the jury, 
and the jury further believe petitioners well knew such to be defen- 
dant’s intention, and thereupon received a sum sufficient to discharge 
the mortgage sued on, then that the same is fully paid, satisfied and 
discharged, notwithstanding any mistake, error, or misapprehension 
under which defendant acted by taking up notes not secured by the 
said mortgage. 

9th. That if the jury believe from the evidence that the sum of 
$11,866 09-100, or the check of defendant Randall, was paid by the 
Union Bank of Florida to petitioners, and when paid was intended 
by said Bank to be applied to the payment and discharge of the whole 
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amount secured by the prior mortgage of said petitioners, then the 
receipt of such sum by petitioners enured to dischargeand extinguish 
such mortgage lien, and this whether or not such intended applica- 
tion of the money was made by said petitioners, and in such last 
case, it is not competent for the petitioners, or defendant Randall, t6 
make any other application. 

10th. That if the jury believe from the evidence that when the 
petitioners presented to the Union Bank of Florida the check of de- 
fendant Randall, and received payment of the same, if such payment 
was designed by defendant Randall and by said Union Bank to be 
applied to the discharge of their prior mortgage lien, and was paid 
with such design, then the receipt of such payment in teelf constitu- 
ted a discharge of such mortgage lien. 

11th. That the verdict-of the jury and the judgment of the Court, 
if in favor of the defendant in the present action, will not prevent or 
bar the petitioners from recovering from defendant in another and 
suitable action, any amount actually due them by defendant as a sim- 
ple contract debt. , 

To which last ruling of the Court and refusal to grant the instruc- 
tions prayed, the defendant, by his counsel, excepted, &c. 

Petitioners then offered the following instructions, which they 
prayed the Court to give to the jury, defendant objecting thereto, but 
the Court overruled the objection, and did give the instructions as 
prayed for by petitioners : 

Petitioners, by counsel, moved the Court to instruct the jury that 
if they believe the defendant appropriated the payment by calcula- 
tion of the amount due on the notes then due and by receiving the 
same from the petitioners, that it was a valid appropriation, and the 
petitioners had no right to appropriate the payment to a note not 
then due, whether a mistake was made by defendant or not in so 
doing. 

2d. That the Union Bank had no right to appropriate the payment 
of the check to any different note, and especially a note not due, than 
the notes to which Randall had appropriated it, whether by mistake 
or not. 

To which last ruling of the Court and granting the said last men- 
tioned instructions, the defendant by his counsel, excepted, &c. 

And his Honor the Judge further instructed the jury—That the 
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mortgage was an incident to the note—if the note was paid, the mort- 

gage was discharged, and if the money-was applied to the mortgage, 

the note was discharged; ‘and that while the debt on the note was 
_ subsisting, the mortgage was not discharged. 

That the application of payment must have been either by the act 
or agent of parties, or by the act of law—that the party paying had 
a right to direct the application of payment, and if he did not, the 
law would apply it—that circumstances may indicate appropriation 
of payment as well as words themselves, and when thus a mortgage, 
application would be made to it, as most beneficial.to the party pay- 
ing ; and when a payment is made generally, without application of 
it, the law would apply it to a subsisting debt or note due, if there 
were other demands—That any transactions between the defendant 
and the Union Bank and will not be regarded by the jury unless a 
knowledge of them is directly brought home to the petitioners. 


FT. H. Hagner, (with whom was L. A. Thompson), for Plaintiff, 
said : 

This was a petition for he foreclosure of mortgage. The contro- 
versy turned upon the appropriation of payments. It was clearly 
shown, that while defendant had appropriated moneys more than ad- 
equate “to the extinguishment of the mortgage lien,” distinctly so 
termed, that other notes than mortgage notes had been taken up and 
cancelled. 

For the defendant it was contended, that the appropriation was 
made by him to the mortgage debt ; and that the character and de- 
scription of payment, as upon “ mortgage lien,” was the distinctive 
and determining feature, while the mistake or misapprehension in 
taking up one note for the other, might be corrected, and the pay- 
ment considered as made in extinguishment of mortgage lien, as had 
been the deelared purpose. 

The principles of construction and of the application of the statute 
approved 11 Dec., 1824, entitled, “ An act to regulate the foreclo- 
sure of mortgages by the courts of common law,” come under discus- 
sion. 

The petitioners insisted on the strict rules of the common law, and 
the Court concurred with them. 

The defendant urged that he was to be debarred of no equitable 
defence in this proceeding. 






















































JANUARY TERM, 1847. 415 





Randall vs. Parramore & Smith. 





Upon the admissibility of the answer in Chancery of defendant to 
the Bill of the Union Bank against him and said petitioners, without 
the production of the Bill, a question arose. 

Upon the application and appropriation of payments, defendant’s 
counsel will cite: Clayton’s case, in 1 Merivale, 604, 607. Brett 
vs. March, 1 Vernon, 468. Sutton the Marshal’s case, 12 Modern, 
559. Chase vs. Box, 2 Freeman, 261. Croke. Elizabeth,- 68. 
Taylor vs. Sandeford,7 Wheaton, 13. Cremer vs. Higginson, 1 
Mason, 323, Guinn vs. Whitaker’s Admr., 1 Har. & John., 754. 
Patterson vs. Hull, 9 Cowan R., 747,773. Gass vs. Stinson, 3 Sum- 
ner’s Ct. Ct. R., 110. Harker vs. Conrad, 12 Sergt. & Rawle, 305. 
Dorsey vs. Gassaway, 2 Har. & John, 402. Shaw vs. Picton, 4 
Barn. & Cress., 715. Hall ys. Wood, 14 East. R., 2438-4. Mar- 
ryatt vs. White, 2 Starkie, 101. Hicks vs. Bingham, 11 Mass., 301. 
Reed vs. Boardman, 12 Pickg., 441. 

As to the construction and principles of application of the statute 
of 1824, regulating foreclosure of mortgages, we cite: Decision of 
Robt. Raymond Reid, Judge of the Territorial Court of Appeals of 
Fla., 1833, Hunter vs. Shelton. Parkhill’s Adms. vs. Union Bank, 
Florida Ist Rep., 129. 

Upon the admissibility of the answer of defendant to the Bill- of 
Complaint of the U. Bank, exhibited against him and petitioners, 
without the production of the Bill itself, we cite to the Court the fol- 
lowing authorities: Chitty’s Archbold’s Practice, 219. 1 Starkie on 
Evid., 293. 1 Gifbert on Evid., 58. 3 Bac. Ab., 558. Roscoe 
on Evid., 57. 3 Philips.on Evid., 929. 

Also the following English cases ruling this point: Lady Dart- 
mouth vs. Roberts, 16 East. Rep., 336. Hodgkinson vs. Willis, 3 
Camp..R., 401. Henzell vs. Lyons, Admr., 1. Barn. & Ald., 182. 
Howitt vs. Pigott, 5 Car. & Payne, 75, 

Also the following American cases, to same effect: Doughton vs. 

4 Blackford’s Rep., 433. Hunter vs. Jones, 6 Rand. 
Rep., 543. Cort vs. Tracy, 8 Cowan, 268. McGowan vs. Young, 
2 Stewart, 296. 

Upon the specific instructions given and refused by the Court, we 
shall also offer argument. 

1st. The instructions given at the instance of defendant below, if 
not opposed or taken back by other instructions subsequently refused 
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or given, would have been unexceptionable and some favorable to 
defendant. But the refusal of others asked by defendant, operated 
by way of negative pregnant, to defeat and nullify those first granted. 

This refusal gives rise to a contradiction on the part of the Court. 
Ist. Instruction 3, asked by defendant, results as a corollary, or ne- 
cessary inference from 12; granted ; and its refusal is in opposition to 
6 and 7. No. 3 merely applies the facts proved or admitted—facts un- 
deniable—to the principles laid down in Nos. 6, 7 and 12; yet this 
was refused. 

No. 9, refused, also contains an undeniable fact and an inference 
fairly deducible therefrom, and a conclusion of law which it was com- 
petent for the Court, and the Court only, to apply ;° and is directly 
contradicted by No. 8, granted. 

No. 10 is subject to all these remarks and principles. 

The refusing these additional instructions, deprived the defendant 
of all benefit of those before given, and precluded the jury from find- 
ing in his favor, although they may have fully believed all the facts 
on which they were founded. 

The refusal of Instruction No. 4, is clearly error. The first part 
has been sustained by argument and prior adjudication in Florida, as 
a settled rule of construction of the act in question. The second 
part, founded on intention of petitioners, and on facts properly indica- 
tive of that intention, should have been left to the jury as prayed for. 
It was carefully worded, and was fully within the principles previous- 
ly laid down by the Court in 7th, 8th, 12th and 13th. Its refusal by 
the Court must have destroyed, in the minds of the jury, all the favor- 
able effect of the prior instructions. Thisrefusaliserror. 3 Cranch 
Rep., 298. 3 Blackford, 433. 

Instruction 9, refused. The first part of this instruction is subject 
to the same remarks as apply to the 4th, down to the fwo last lines 
in the printed record. It merely applies to the facts referred to the 
jury, and on the supposition of their being by them betieved, to the 
principles already laid down by Instructions No. 7, 8, 12 and 13, 
granted. The concluding part of it, that it was not competent for 
the petitioners or defendant Randall to make any other application, 
results necessarily from the principle of No. 8, granted by the Court. 
The refusing this last, was in direct contradiction to and subversive in 
the minds of the jury, of said 8th instruction. 
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No. 10, refused, should have been granted. 

There were facts enough proved or admitted, from which the jury 
might have inferred the design of the payment made on the part of 
Randall and the Bank, and the legal conclusion necessarily resulted 
from the principles already laid down by the Court. 

11th Instruction. This should have been granted. The debt of 
defendant on the note outstanding, more especially, after defendant’s 
assumpsit written on it as proved by Seward, constituted, per se, a 
debt independent of the mortgage, or even of the original note. 

The question before the jury was not a mere question of debt, but 
of mortgage debt—the last issue might be found for defendant, with- 
out barring the debt. . Plowder, 173. 5 Coke,114. Co. Litt, 209. 
7 Bacon’s Abridg:, 60. 

Defendant in his answer in Chancery, admitted a debt, and in his 
plea only desired a mortgage lien for that debt. ‘The two questions 
are separable, and should have been separated. 1 Caine’s cases, 60. 
5 Wendell, 572. 18 Johnson, 110. 5 New Hamp., 252. 14 
Mass., 101. 5 Maddock’s Rep., 351. 

Nothing prejudiced so much the cause of defendant as refusing this 
instruction. ‘Then compare this instruction asked with the first par- 
agraph of his: Honor’s general instruction, and its importance is man- 
ifest. The last clause of that general charge, “ that while the debt 
on the note was subsisting the mortgage was not discharged,” of it- 
self prevented the possibility of the jury finding for defendant, although 
they may have been ready to find every other issue in every other 
instruction favorably for defendant. It covered the whole of the pe- 
titioners’ case with an impenetrable shield, and left no opening for 
the facts and legal inferences favorable to defendant. It repudiated 
and nullified every favorable instruction and construction applicable 
to his side of the case. 

The two instructions given at the instance of petitioners, are hum- 
bly submitted to be manifestly wrong. They, in a word, prostrated 
the whole defence of defendant, and left him nothing to stand on. 

And Ist. Both instructions make Randall’s alleged calculation (ex- 
hibited in his answer) of the amount due on the notes “then due,” 
and his receiving the same (notes given) from petitioners as a valid 
appropriation, &c., in spite of mistake, &c. Now, there is no proof 
that Randall made any calculation whatever. He admits in his an- 
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swer & conjectural calculation, the supposed basis of the then settle- 
ment; but by whom,made, does not appear. 

2d. It assumes as a fact what is contradicted by all the proofs on 
both sides—that such “ calculation ” was based on notes “ then due,” 
whereas, it is undeniable, that one of the notes taken up, was not 
“ then due,” but was paid before due and interest abated. This false 
fact assumed in the instruction would alone, if there was no other 
error in the cause, justify a reversal. 

The fact was all-important in itself, as going to show the primary 
intention of all the parties. For if one note “ not due” was paid, why 
not another? And yet the second instruction on this point precluded 
the Bank the “ second mortgagee ” from applying the payment to the 
note in question because “ not due,” in contravention of their legai 
right as established in instruction No. 8, granted. 

3d. It contradicts the 8th instruction given ; for while that instruc- 
tion admits the right of the Bank as second mortgagee, to make the 
appropriation of its own funds in extinguishment of the mortgage lien, 
(a duty which law also enjoined), that right is, by the last instruction 
in question, by anticipation precluded and barred. 

4th. While the 8th instruction admits the right of the second mort- 
gagee to make the appropriation, the instruction given at instance of 
petitioners gives the right to defendant Randall. On the whole, the 
charge of the Court is so contradictory, that the jury could not know 
what the law was. For this, the case ought to be reversed. Selim 
vs. Snyder, 11 Serg. & Rawle., 319. 


A. E. Macwell, for defendant. 


The first error assigned relates to the refusal of the Court to admit 
in evidence papers marked B. & C. The correctness of this refu- 
sal depends upon the relevancy of said papers to the issues before the 
jury. What were those issues? The action was brought to fore- 
clase the mortgage given by defendant to the plaintiffs to secure the 
payment of three notes. Two of the notes had been paid and taken 
up. The third was outstanding, and its alleged non-payment was the 
cause of the action. The defendant pleaded payment, and thereby 
the satisfaction and extinguishment of the mortgage. The testimony 
of H. L. Rutgers was taken to prove that defendant, with the knowl- 
edge of plaintiffs, had mortgaged his lands to the U. Bank, which, 
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under its charter, he could not have done, except upon condition that 
he would appropriate the first moneys drawn on the faith of his stock 
to the extinguishment of the prior mortgage ; and also that he made 
a payment sufficient to cover his mortgage indebtedness, with cir- 
cumstances intended to show an appropriation for that purpose. The 
papers B. & C., which were exhibits annexed to his deposition, 
were a statement by Randall and a certificate of the Clerk of Jeffer- 
son County, showing, as was required by the charter, before any one 
could mortgage lands to the Bank, the extent and nature of the liens 
upon his lands. It is evident that such papers were not pertinent to 
the issues. Qn their face there is nothing which could have been 
used as evidence. The circumstance that they were presented to 
the Bank only proves that one of the necessary steps towards making 
a mortgage to the Bank was taken; but this cannot affect the mort- 
gage in this suit. Nothing that the Bank and defendant did will be 
permitted to destroy plaintiffs’ rights. Nothing but the acts of the 
parties themselves can affect these rights. If the papers were de- 
signed to show that a mortgage had been made to the Bank, they were 
inadmissible because better evidence ef that fact could have been 
had. They were mere private papers relating to transactions be- 
tween defendant and the Bank, and there is no evidence to show any 
privity of plaintiffs, or that they had knowledge of the existence of 
the papers. They were therefore properly excluded as being res in- 
ter alios acta. ‘To allow such papers to go to the jury would be to 
permit a party to make evidence for himself. 

But if they were admissible, the error of the Court in rejecting 
them was of such slight consequence, that it is not good ground for 
reversal. “ Where a party has sustained no injury by the rejection 
of admissible testimony, he cannot avail himself of the mistake to re- 
verse the judgment.” Smith vs. Ruecastle, 2 Halst., 357. 3 J. J. 
Marsh., 717. These papers are unimportant for any purpose. They 
supply no link in a chain of evidence, and tend to prove no fact which 
there was not better evidence to prove. Their rejection, then, could 
cause no prejudice to the defendant. 

The next error to be considéred, is the refusal of the Court to ad- 
mit the bill with the answer. A bill cannot be used as evidence. 
7 Durn. & East., 2. The bill in this case certainly cannot, for it 
is the bill of a third party. The authorities which hold that the bill 
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should be admitted, give as the reason, that otherwise it will not ap- 
pear that there was a suit in which the answer was filed. In other 
words, that the bill is necessary to prove the answer. This reason, 
though it may have been good in England, where the Chancery and 
common law Courts are separate and distinct, will not apply here, 
where they are blended in one court. Courts take judicial notice of 
their own records. 2 Bac. Abr. Ev., 642-3. There could be no 
occasion to introduce the bill to establish the fact of the existence of 
the Chancery suit. The Court knew it judicially, and could so in- 
struct the jury. The reason ceasing, the authorities no longer apply. 
The answer was used to show the admissions of defendant, and was 
sufficiently proved by the certificate of the judge before whom it was 
sworn to. There could be no higher proof that it was what it pur- 
ported to be. 

Here, also, the remark may be repeated which was made in re- 
ference to papers B. & C. No injury can result from the rejection 
of the bill. It contained no evidence internally, and could prove no- 
thing which could possibly affect the merits of the case. Its admis- 
sion could not have had the slightest influence upon the jury. 2 
Halst., 357. 3 Marsh., 717. 

The 3d instruction asked for by defendant, was properly refused. 
It supposes a state of facts which there was no evidence to support, 
the evidence being directly the reverse and uncontradicted. 2 Pe- 
ters, 625. Besides, this instruction was but a repetition of the 5th 
which was granted, and which the Court might have given in prefer- 
ence to the other, because its phraseology better suited its view. 6 
Peters, 628. One or-the other of these grounds must prevail to sus- 
tain the Court. ’ 

The 4th instruction, like the 3d, supposed a state of facts not war- 
ranted by the evidence. 

The 9th instruction could not have been given upon any principle 
of law or justice. The intention of the Bank cannot be so control- 
ling as is implied in that instruction. It had no right to make the 
appropriation of payment. In all the conflict of doctrine on the sub- 
ject of appropriation of payments, I imagine that no author or judge 
will be found holding that a third party, other than the debtor or 
creditor, has, under any circumstances, a right to direct the appropri- 
ation. Yet the instruction claims that right for the Bank. 
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The 10th instruction was also properly refused. The mere design 
of defendant and the Bank, could-not affect the appropriation. The 
debt to which it is contended the appropriation was made not being 
due at the time, the appropriation to it cannot be established without 
showing a positive direction to the créditor, indicated either express. 
ly or by conclusive circumstances, and his action-in conformity there- 
to. How easy would it be for parties to allege such design as an 
afterthought, when they found it to their interest todo so, This con- 
sideration is enough to show the evil and error embodied in this in- 
struction. 

The 11th instruction is but an abstract proposition, and as such, 
properly refused. 1 Scammon, 407. 

The 8th and 9th errors are badly taken. The instructions to 
which they refer asserted nothing more than the right of the debtor 
to make appropriation of his payment, and that his mistake in making 
the appropriation shall not enure to the disadvantage of the plaintiffs, 
they not having done anything to cause the fnistake and being ignor- 
ant of it. The defendant can derive no aid from the law relating 
to the appropriation of payments. His answer shows that he made 
the appropriation to another debt than the one sued on. Can he get 
rid of the consequences of that appropriation by saying it was made 
under a mistake? Even if this proceeding were in a Court of Equi- 
ty, which is not the case, I cannot see the slightest ground for the 
relief which those Courts sometimes give on account of mistakes. 
So far as the mistake affects the defendant himself, there is certainly 
nothing entitling him to relief. He has sustained no injury, nor lost 
any valuable right. He has paid no debt which he did not owe. 
The Court would not interfere, except upon condition that defendant 
should do equity, by paying or tendering in Court what he acknowl. 
edged to be due. The mistake of one party, unless caused by the 
misconduct of the other, is not a good ground of relief. 1 Story’s 
Eq., 160. There is no pretence here that plaintiffs did anything to 
cause the alleged mistake. Another reason why this mistake should 
not avail is, that it does not appear that defendant would have been 
better off if no mistake had been made. If plaintiffs had been asked 
to accept the money in payment of the mortgage lien, (though one 
note was not due by twelve months), probably they would not have 
done so. The presumption is, that they would not ;-for it would have 
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been giving up their best security without any consideration. It 
would be a. most summary way of setting aside a creditor’s rights to 
allow the debtor’s mistake to destroy the highest security for the 
debt. 

Courts will not relieve against mistakes, where they might have 
been avoided by due diligence, nor unless the facts are material. 1 
Story’s Eq., 159-60 ; 163-4. The mistake here set up might have 
been a ground of relief for the Bank from its contract with defendant, 
but certainly cannot affect the coatracts between the parties to this 
suit. 

The instructions given by the Court of its own motion, which are 
assigned for the 10th error, were correct. ‘They embody the plain. 
est principles of the law applicable to this case, and nothing more. 
If there be anything wrong in them it is favorable to defendant, and 
he cannot object to it. 15 Wendell, 24. 1 Story’s Com. Eq., 159, 
163-4. 


Dovetas, Ch. J., delfvered the following opinion : 


This case was brought up by writ of error from the Jefferson Cir- 
cuit Court. 

The suit was commenced by petitign to foreclose a mortgage under 
the Act of Decr. 11th, 1824, “ To regulate the foreclosure of mort- 
gages at Common Law,” &c. Duval’s Comp., page 38. 

The record shews that the mortgage was given on the 19th day 
of Decr., 1836, by the said Thomas Randall to the said Smith & 
Parramore, the petitioners in the Court below, upon certain lands in 
the mortgage described, to secure the payment of three certain prom- 
issory note of the same date, amounting in the whole to nine thous- 
and seven hundred and fifty-four dollars and ninety-two cents, one of 
which said notes was payable one year after the date thereof for the 
sum of $3027 39; one other of said notes was payable two years 
after the date thereof’ for the sum of $3251 64, and the other was 
payable three years after the date thereof for the sum of $3475 89. 
The two notes first mentioned were paid before the institution of this 
suit. The foreclosure is sought, therefore, for the alleged non-pay- 
ment of the last mentioned note. To this petition the defendant 
Randall put in three pleas. The first and second are pleas of pay- 
ment. In the third plea, the defendant alleged that after the execu- 
tion of the said deed of mortgage, he did by deed of mortgage duly 
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executed, of which the sajd Smith and Parramore had natice, mort- 
gage and pledge the lands and property in the mortgage first referred 
to contained, and conveyed to the Union Bank of Florida, to secure 
a certain amount of stock. of said Bank, then subscribed in the name 
and behalf of said Thomas ; and by the terms of the charter of said 
Bank it was provided and conditioned, that all money to be borrow- 
ed on the pledge of the stock of said Bank, where the property so 
secured was subject to a former mortgage, was first to be applied. to 
the payment and extinguishment of said prior lien, of which provision 
and condition in said charter and law aforesaid the said Smith and 
Parramore had notice ; and further, that on the 12th day of Decem- 
ber, 1838, he being then indebted to the said Smith and Parramore 
as well on the three notes in the first recited mortgage, and in the 
said petition referred to, as also other promissory notes not secured 
and provided for in said mortgage, did then by check on the Union 
Bank of Florida to said Smith and Parramore delivered, order and 
direct the payment of the sum of eleven thousand eight hundred and 
sixty-six 9-100 dollars to said Smith and Parramore, in full payment 
and satisfaction of said three notes in the said petition referred to, 
and in extinguishment of the lien in said mortgage, and that the said 
Smith and Parramore did then and there accept the same on said 
terms, and did on the 14th day of December, 1838, present the said 
check at the said Union Bank, and did then and there receive pay- 
ment in full of the same. To each of these pleas a general replica- 
tion was filed by the petitioners, upon which issue was joined. The 
payment relied upon by the plaintiff in error was the check for $11,- 
866 09 upon the said Bank, given by him to Smith and Parramore, 
on the 12th day of December, 1838. It appears from the testimony 
of Hy. L. Rutgers, Cashier, set out in the bill of exceptions which 
constitutes part of the record in this case, that the plaintiff in error 
was at that time a stockholder in that Bank to the amount of 581 
shares, which he had procured at different times by mortgages upon 
slaves and land; and that he was entitled to draw two thirds of the 
amount of his shares, say $38,733 34-100, and that he had drawn 
at various times before the 14th of December, 1838, $18,450 76- 
100, leaving a balance at the time when the above mentioned check 
of $11,866 09 was drawn, of $26,282 58 against which he could 
draw, being $8,616 49 over. and above the amount of the check, 
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and $5,140 60 more than sufficient to pay the note on which this 

suit was brought. At the time when the check was drawn, viz., the 

12th December, 1838, upon his complying with the requisitions of 
the charter, the lands mortgaged by the plaintiff in error to the Union 
Bank, as appears by other evidence in the case, included certain 
tracts which he had purchased of Smith and Parramore and one Jesse 
H. Willis, which he (Randall) called his Ocilla lands, and also other 
land which he had bought of the United States. His indebtedness 
to Smith and Parramore was for the purchase money of the lands 
which he had so purchased of them and of said Willis, who had trans. 
ferred to them some of Randall’s notes. This check of Randall for 
$11,866 09, Rutgers, the witness before mentioned, says was pre- 
sented to him by Reddin W. Parramore, one of the parties, on the 
14th of December, 1838, and paid ; and that Reddin W. Parramore, 
at the time when he presented the check for payment, delivered to 
Jobn Parkhill, Esq., who was then Cashier of the Union Bank, (Rut- 
gers being at that time Teller), a letter bearing date on the same 
day that the check was drawn, in which the plaintiff in error said to 
Parkhill, “ I have this day drawn a check in favorof Smith and Par. 
ramore for the sum of 11,866 9-100 dollars, to be paid at your Bank, 
as a loan on my stock, the whole of this amount goes to extinguish 
so far the sum due to them on my Ocilla lands pledged to the Bank.” 
It does not appear from the proofs in the cause, that Parramore was 
expressly informed of the contents of the letter, or whether it was 
opened or sealed. The plaintiff in error, however, in his answer to 
a bill in Chancery, which it appears had been filed by said Bank 
against himself and others, and which was offered in evidence by 
the defendants in error and permitted to be read to the jury, states 
that from the nature of the transaction and the perfectly frank and 
open manner of dealing between the parties, he is fully satisfied that 
the contents of the letter must have been communicated to Parra. 
more. It further appears by the bill of exceptions, that the said Jesse 
H. Willis, and Smith and Parramore, were appraisers of the lands 
so mortgaged by the plaintiff in error to the Union Bank; and the 

plaintiff in error in his said answer in the Chancery suit says that 
“as well from the fact of said appraisement so by them made as also 
from personal communications made to them by him and Jesse H. 

Willis, in his presence, he fully believes that said Smith and Parra- 
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more were advised and well knew that his said lands were proposed 
to be placed in said Bank by him, and also that from the proceeds 
of the loan to be made on the stock so secured on their pledge, de- 
fendants (Smith and Parramere) were to be paid the amount of their 
lien on said land. Randall, in his letter to Parkhill before mention- 
ed, says, “ I left with you a power of attorney to sign my stock notes 
for me in my absence, under which you can still act for the purpose 
of making a stock note to cover the amount, and also the further sum 
of 3,000 dollars, for which I have given them a check on your Bank 
of this date. To avoid trouble, however, I have signed my name 
on the opposite page toa note in blank, to be filled up as a stock 
note, if needful ;” and Rutgers, in his testimony, says the notes in 
the mortgage of Smith and .Parramore amounted to $9,704 on the 
12th December, 1838, and that the sum of $11,866 9-100 was paid 
to Smith and Parramore, as directed by letter of Thomas Randall, to 
extinguish the sum due to them on the Ocilla lands. There was, he says, 
no actual cancellation that he is aware of. It also further appears 
from Randall’s answer in the Chancery suit that he, with his propo- 
sals to the Bank for stock, exhibited an abstract of title to the Jands 
proposed to be mortgaged to secure it, which contain 2,175 acres, 
including the lands purchased by him of Smith and Parramore and 
said Willis, and that he (Randall) stated to the Bank that Smith and 
Parramore had a mortgage on part of it purchased from them and 
Willis to secure the sum of 12,695 9-100 dollars, which he proposed 
to pay off from the money first to be loaned onthe stock. This sum, 
it also appears from another part of the answer, included a note for 
$2,940 18, which he (Randall) calls a cash note given by him as 
part consideration of land. ‘This note, it seems, was included in the 
settlement of the 12th July, 1838, hereafter referred to, together with 
the first note included in the mortgage to Smith and Parramore, both 
of which, including interest, amounted to the sum of $6,350 16, for 
which Randa!l gave a check of that date which was returned at the 
time of the settlement which took place between himself and Smith 
and Parramore on the 12th of December, 1838, and constituted part 
of the amount of $11,866 09, for which the check of that date was 
given, which check it was understood by and between the parties, 
was (it is stated by Randall in his answer in the Chancery suit) to 
cover the following, viz: “ This check, dated 12th July, 1838, paya- 
32 
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ble 1st August, 1838, $6,356 76, add interest four months $169 35 ; 
note to Smith and Parramore payable 19th December, 1838, $3,251 
64—Jesse H. Willis’ note payable same date, $2,094 34 ;” which 
several sumes added together make the precise amount of $11,866 
09, for which the check of that date was given. This cash note of 
$2,940 18, and the Jesse H. Willis’ note of $2,094 34, making to- 
gether the sum of $5,034 52, were not included in the mortgage ; 
both of them, however, appear to have been given as part of the 
price of the lands purchased by Randall, either of Willis or Smith 
and Parramore. The note of $2,094 34, given by Randall to Willis, 
was transferred by him, together with other notes, to Smith and Par- 
ramore. It appears, too, that Willis at one period held a mortgage on 
some of these lands, given by Randall to secure the payment of these 
notes, which as an act of kindness and accommodation to Randall, 
he (Willis) had given up to Randall, to be cancelled before the notes 
were transferred to Smith and Parramore ; and that Smith and Par- 
ramore were aware of this fact when they took them. Randall, 
however, insists that when he made his statement to the Bank as to 
the amount of the mortgage to Smith and Parramore, and when he 
made the &ttlement above stated, he acted under the belief that the 
note of $2,940 18, was included in the mortgage of Smith and Par- 
ramore ; and we are now asked to correct this mistake of his by ap- 
plying the amount paid on it to the note now sued upon. But with 
every disposition to render to the appellant the most ample justice, 
we find ourselves upon this subject, in this case, without authority to 
comply with such request. If this alleged mistake can be corrected 
at all, a Court of Chancery, where all the parties interested can be 
brought in and have an opportunity to be heard, and where the re- 
spective rights and interests of each and all can be adjusted and pro- 
tected, is the proper forum. We can only decide the case upon the 
issues before us. It has been urged that this action is in the nature 
of a suit in Chancery, and that the equitable rights and interests of 
the parties can be taken into consideration, but it is to be remarked 
that this is a proceeding under a statute regulating the foreclosure of 
mortgages by the courts of common law. It is true, as suggested by 
the counsel for the plaintiff in error that in the case of Manly and 
Meseley, Adms., &c., against the Union Bank of Florida, decided at 
the last term of this Court, held, “ that a defendant to a petition for 
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foreclosure under this act, was not, in making his defence, required 
to conform to all the strict technical rules of special pleading, but 
that if he sets out his objections or defence substantially, so that the 
petitioner can readily see and understand the grounds of his objec- 
tions ; or, in other, words, if he sets them out as specifically as he 
would be obliged to do the matter of his defence in an answer in 
Chancery, or in a notice of special matter under the general issue in 
a suit at law, verified by oath agreeably to the provisions of the stat- 
ute relating to that subject, it is sufficient.” Reps. S. C. of Florida, 
p. 182. But this decision was founded upon the peculiar structure 
and provisions of the act, and we still entertain the same view of the 
matter. It was not however intended to be understood by that de- 
cision, nor is it inferrable from the language used, that he could put 
in such a defence as would enable the Court to go into an enquiry 
as to all the equitable matters connected with the transaction. The 
question, whether he could do so or not, did not arise in that case ; 
and what equitable powers the Court might exercise in such a case 
upon an issue properly presenting such equitable matters to the con- 
sideration of the Court, it is not necessary now to decide ; because 
such an issue in this case has not. been made. The issue here, is 
payment ; and if the defendant in a suit in Chancery were to put his 
defence solely on the ground of payment, it is apprehended that he 
would fail, unless by his proofs he established that defence. And be- 
sides, before the plaintiff in error could have a right to invoke the 
aid of any Court to correct this alleged mistake, it would be incum- 
bent on him to put (or at least to offer to place) all the parties to the 
transaction in “statu quo” in relation to it; for “ he that will have 
equity done to him must de it to the same person.” Francis’ Max- 
ims, p. 1. 2 Chan. Cases, 194-5. And when a party goes into a 
Court of Equity for relief he will be compelled to do equity to others. 
Read vs. Long, 4 Yerger’s Reps., 68-9. ‘Thomas vs. Bush, Admr., 
1 Bibb, 506. McDonald vs. Neilson, 2 Cowen, 139. Lipscomb 
vs. Littlepage, 1 Hen. and Mumf., 454. This Court, upon the issues 
here presented, is incapable of enforcing this principle, and there is 
no voluntary offer to comply with it. And were the Court to under- 
take to correct the alleged mistake by applying the amount paid on 
the note for $2,940 18 to the note now sued upon, we should leave 
the defendants in error with a claim on the plaintiff in error for the 
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amount of the sum of $2,940 18, with all the interest that has accru- 
ed thereon, without any evidence of the debt, and with this debt barr- 
ed by the statute of limitations. And, moreover, if the Court had 
the power to correct'such a mistake in such a case, there is nothing 
in this record to show that if Randall was laboring under such a mis- 
apprehension as is alleged, Smith and Parramore, or either of them, 
did anything to cause it, or that either of them was aware of the fact 
when the check for $11,866 09 was given, or when it was paid by 
the Union Bank. 

Whether the note for $3,475 89, included in the mortgage now 
sought to be foreclosed, has been paid or not, depends upon the man- 
ner in which the proceeds of that check were appropriated. The 
general rule as to the appropriation of payments, was correctly laid 
- down by the counsel for the plaintiffs in error, and was not under- 
stood to have been controverted by the counsel on the other side.— 
Indeed, it is too well settled for controversy, that where a debtor in- 
debted on several accounts, makes a payment, he may apply it to 
either account. If he does not, the creditor may do so. If neither 
does, the law will appropriate it according to the justice of the case. 
provided there are no other parties interested. ‘The United States 
vs. Kirkpatrick, 9 Wheat., Reps, 720. 5 Cond. Reps., S. C., 740. 
Gass vs. Stinson, 3 Mason, C. C. R., 110. Postmaster General vs. 
Novell, Gilpin’s C. C. R., 134. Cremer vs. Higginson and others, 
1 Mason, C. C. R., 337 ; and Devaynes vs. Noble, Baring vs. No- 
ble, 1 Merivale R., 605-6. 

It was contended, in the argument of this cause, by the counsel for 
the plaintiff in error, that this case comes within the exception above 
_ stated, viz., that there are other parties interested, and that the law 
applied the funds of Randall in the Union Bank to the payment of 
the note secured by the mortgage now sought to be foreclosed, and 
that he had no right to make a different application of them and leave 
this note unpaid. To sustain this proposition, they referred to and 
relied upon the 8th section of the charter of that Bank. By the Ist 
section of that charter, (Duval’s Comp., 442), it was provided, that 
a Bank should be established in the city of Tallahassee under the 
title of “ The Union Bank of Florida,” with a capital of one million 
of dollars, and with the privilege of increasing it to three millions o¢ 
dollars ; which capital was to be raised by means of a loan on the 
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taith of the Territory by the Directors of the Bank; and by the 8th 
section, (ibid, 444), it was enacted, that to secure the payment of 
the principal and interest of the bonds to be issued by the Territory 
for the purpose of raising the capital of the Bank, the subscribers 
should give a bond and mortgage to the satisfaction of the Directors, 
on property to be in all cases equal to the amount of their respective 
stock, &c. ; and it is also provided, that property already mortgaged 
may be received as a guarrantie. “Provided,” that there be first 
deducted from the whole appraised value of the property, at least 
twice the amount of said mortgages and stock, to be given only to the 
amount of the surplus after such deduction. “ Provided, however, 
that such existing mortgage on said property shall not prevent the 
Board of Directors or Commissioners from receiving it, at its full val- 
ue, if the subscriber shall actually employ the money to be borrowed 
from the Bank in the extinguishment of the said mortgage, and its 
extinguishment shall take place in the presence of the officers of the 
Bank or their appointed agents.” Duval’s Comp., 445. 

Under this provision of the charter, there is no doubt but that the 
Union Bank might, if such deduction were not made, have applied so 
much of the money loaned to the plaintiff in error on his stock, as 
would have extinguished the lien of his mortgage to Smith and Par- 
ramore, or that it was its duty'to have done so. But the parties in- 
jured by the misapplication of the funds, if indeed any injury has been 
sustained, or any misapplication has taken place, are not before the 
Court ; and for the reasons above stated, we have no power, as this 
case is situated, to bring them here. No one is here complaining 
of this matter, but the plaintiff in error himself; and it will appear, 
we think, for reasons hereafter to be stated, that he cannot avail him. 
self in this case of that provision of the charter. But has any injury 
been sustained by any one, in consequence of the non-application of 
any portion of the proceeds of the check of $11,866 09 to the pay- 
ment of the note which is the foundation of this suit? Was there 
any imperative rule of law requiring such application? It is to be 
recollected that the whole amount of the loan of the Bank to the 
plaintiff in error, was $38,733 34. This was raised, as appears by 
the testimony of Rutgers, the Cashier of the Bank, upon the mort- 
gage of land and negroes. Considerably less than one half of the 
sum of $38,733 34, it would appear from the testimony before us, 
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was raised on the lands mortgaged to Smith and Parramore. Even 
if the deduction provided for in the charter were not made, (and we 
are unable to determine from the record whether it was made or not), 
those lands having been mixed up with other lands and with negroes 
in the transactions of Randall with the Union. Bank, it is impossible 
to say from an inspection of the record in this case, whether the note 
now sued on should have been paid out of the $18,450 66, which 
Rutgers says Randall had drawn from the Bank before the 12th of 
December, 1838, or out of the proceeds of the check, or whether it 
should have been paid out of the sum of $6,584 76 which remained 
to his credit after the check was paid. We cannot say, therefore, 
even if the deduction above mentioned were not made, that the law 
(as the case is now presented to us) could have made an application 
of any portion of the proceeds of the check to the payment of this 
note. 
. It was insisted in argument that the charter of the Union Bank is 
a public act, and that consequently Smith and Parramore were bound 
to take notice of it ; and that, they having appraised the lands which 
Randall proposed to mortgage to the Union Bank, under an appoint- 
ment from that institution for that purpose, they were apprised of the 
intention of Randall to mortgage tothe Bank the same lands on which 
they held this mortgage, and were therefore bound tosee that their mort- 
gage was paid out of the first money loaned to Randall on his stock. 
Without stopping to determine whether the position in relation to 
the charter is well assumed or not, it is deemed sufficient to say that 
if it be, Smith and Parramore had the same right to notice the pro- 
vision in the 8th section in relation to the deduction above mention. 
ed, and also the provision in the 29th section of the charter, “ that 
each and every stockholder shall be entitled to a credit or Joan equal 
to two-thirds of the total amount of his shares, (Duval’s Comp., 451), 
by which they would have seen that Randall would be entitled to 
draw from the Bank on the landg they had appraised,a sum more 
than equal to the amount of their mortgage and the check together. 
So that there seems to be nothing in the provision of the 8th section 
of the charter relied upon, to affect them in this matter so far as now 
appears. 

It is alleged, further, on behalf of the plaintiff in error, and in sup- 
port of the issue in this case, that he appropriated so much of the 
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proceeds of the check to the payment of this note as was sufficient to 
satisfy it and ‘extinguish the mortgage given to secure its pay- 
ment; and reliance is placed upon the letter of Randall to Parkhill 
ofthe 12th Decr., 1838, and the statement respecting it in Randall’s 
answer in Chancery, to sustain this position. In the letter, however, 
he did not say that the proceeds of the check were to extinguish so 
far the mortgage to Smith and Parramore, but that it was to extin- 
guish so far the sum due to Smith and Parramore on his Ocilla lands, 
mortgaged to the Bank. . It does not clearly appear whether all of 
the four notes taken up by Randall in his settlements with Smith and 
Parramore of 12th July and 12th December, 1838, all of which were 
included in the amount for which the check of the latter date, were 
given in part consideration of the Ocilla lands or not. It is pretty 
evident that three of them were, and if the fourth (which was given 
as part consideration of land) was also, then the whole amount of 
the proceeds of the check, did go to extinguish so far the debt due 
them (Smith and Parramore) on his Ocilla lands, and the terms of 
the letter to Parkhill, were literally satisfied. But whether this be 
sQor not, it does not satisfactorily appear that Smith and Parramore 
knew the contents of that letter, or whether the above mentioned de- 
duction had been made from the appraisement of the lands mortgaged 
to them, and afterwards mortgaged to the Bank, or not. And if they 
even knew that this deduction had not been made, and were also 
aware of the contents of the letter, the facts, that its contents were 
not specific as to the mortgage, that it spoke of extinguishing so far 
the debt due them, instead of the mortgage which was less than the 
amount of the check ; that they had just given up to Randall the four 
notes above mentioned, which amounted, with the interest agreed, 
to just the sum for which the check was given, and that it did not 
amount to a sum sufficient to cover the three notes exclusive of the 
note of $2,940 18, and the note now in controversy, and the silence 
of the officers of the Bank respecting this note and mortgage, were 
calculated to induce them to believe that it was intended both by Ran- 
dall and the Bank, that this note which was not then due, should run 
to maturity. And the renewal of this note by Randall, on the 20th 
of December, 1844, as shewn by the proof, is pretty conclusive evi- 
dence that up to that period neither party had considered it paid. It 
is true that Randall in his answer in Chancery, alleges that in mak- 
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ing the settlement of 12th July, 1838, he acted under his original 
error to which he had before adverted, that the item of $2,940 18 
was included in the mortgage to Smith and Partamore ; but there is 
nothing in the proofs of the case to lead one to suppose that they had 
any knowledge of this misapprehension. But if it were otherwise, it 
is difficult to perceive how it could affect them. It was further ar- 
gued that the request of Smith and Parramore for a renewal of this 
note, from a fear that it was liable to be defeated by a lapse of five 
years, tends of itself to exclude the idea of its being still secured by a 
deed of mortgage. But we do not see how such a conclusion neces- 
sarily follows. It is true that a. deed of mortgage would not be bar- 
red by such lapse of time. Suppose, however, that the mortgaged 
premises, upon a sale under a decree of foreclosure, were not to bring 
the amount ofthe debt. Then their remedy would be upon the note 
for the residue, and is it not reasonable to suppose, that while they wero 
in dulging the plaintiff in error with further time, they might wish to 
guard against the contingency of the note being barred by the statute 
of limitations? It would seem so. Seward, the witness, who acted 
as agent of Smith and Parramore in procuring that renewal, howgv - 
er, says that he made the application for it of his own mere motion. 
He also further said that he told said Randall that he had a mortgage ; 
but he did not shew it. Hesaid it wasacorrect debt. Being cross- 
examined, he said Judge Randall looked at the note, said it was a 
just debt, meant to pay it. This conversation took place on the day 
of the endorsement. Taking, then, all these circumstances into con- 
sideration with the lights we now have before us, we cannot resist the 
conclusion that in the settlement made on the 12th day of Decem- 
ber, 1838, between Smith and Parramore and the plaintiff in error, 
he specifically appropriated the amount of the check of $11,866 09 
of that date to the payment of the notes which he then took up, and 
left the note now in suit unpaid. 

From the view we have taken of this case we might, perhaps with 
propriety, spare ourselves the trouble of examining the several er- 
rors assigned ; but as some of them seemed so strongly relied upon 
by the counsel for the plaintiff in error, we proceed briefly totvonsid- 
er such of them as appear to be deserving of special attention. The 
first is, that the Court erred in refusing to let exhibits B. and C. to 
the deposition of H. L. Rutgers, offered in evidence in the Court be- 
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low, to be read inevidence. By reference to the bill of exceptions, 
it appears that exhibit B. was a list, or statement, made out by the 
plaintiff in error and handed to the Union Bank, of the lands which 
he proposed to mortgage to that institution, to which was annexed 
the following remark by him: “Smith and Parramore have a mort- 
gage on part of it, purchased from them and Willis, to secure the 
sum of $12,695 09, which I propose to pay off from the first money 
loaned on the stock. There is nothing, however, to shew that 
Smith & Parramore had any knowledge of this paper, and it appears 
to have no bearing upon the issue in this case. The same remark 
too, is applicable to exhibit (C.) If they were admissible we can 
see no injury that the party has sustained by their rejection; and 
where the party has sustained no injury from the rejection of admis- 
sible testimony, he cannot avail himself of the mistake to reverse the 
judgment, Smith vs. Ruecastle, 2 Halstead, 357. But we do not 
consider them admissible. To allow such papers to go to the jury 
would be to permit a party to make evidence for himself. We think 
therefore, that they were properly rejected. 

The second error assigned is, that the Court erred in allowing the 
answer of Thomas Randall to the bill of complaint of the Union 
Bank, exhibited against said Randall and Smith & Parramore, to be 
read in evidence to the jury without the bill of complaint, to which 
the same was an answer. 

In order to a correct determination of the question here presented, 
it becomes important to ascertain the purpose for which a bill should 
be before the Court, when the answer is offered in evidence. It is 
not as proof, because a bill cannot be used as evidence. Doe onthe 
demise—Bowerman vs. Sybourn, 7 Durnf. and East, 2. The bill, 
in this case, most certainly could not; for it was the bill of a third 
party. The reason given in the books why an answer cannot be 
given in evidence without the bill, is, “because without the bill there 
does not appear to be a cause depending.” 3 Bac. ab. Title Ev. 
559, Archd. Pr. 219. An answer is proved by shewing the allega. 
tions in the Court, by shewing the bill which is the charge, and the 
answer which is, as it were, the defence of the bill. 1 Starkie Ev. 
287, 288. An answer in Chancery is proved by the production of 
the bill and answer, or of examined copies of them; but on proof of 
the proper officer that the bill has been searched for in the office and 
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low, to be read in evidence. By reference to the bill of exceptions, 
it appears that exhibit B. was a list, or statement, made out by the 
plaintiff in error and handed to the Union Bank, of the lands which 
he proposed to mortgage to that institution, to which was annexed 
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too, is applicable to exhibit (C.) If they were admissible we can 
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where the party has sustained no injury from the rejection of admis- 
sible testimony, he cannot avail himself of the mistake to reverse the 
judgment, Smith vs. Ruecastle, 2 Halstead, 357. But we do not 
consider them admissible. ‘To allow such papers to go to the jury 
would be to permit a party to make evidence for himself. We think 
therefore, that they were properly rejected. 
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cannot be found, the answer may be read without the bill. Roscoe 
on Ev. 57—Gilb, Ev. 55. From these authorities it would appear 
that the object of having the bill before the Court is, to shew a cause 
is depending and to identify the answer. There is much force in the 
suggestion made, arguendo, by the counsel for the defendants in er- 
ror upon this point, that “this reason, although it may have been good 
in Engiand where the Chancery and Common Law Courts are separate 
and distinct, wili not apply here, where they are blended in one and 
the same Court ; and especially when applied to a case like the pre- 
sent, where the Chancery and Common Law suits were pending in 
the same Court, and the record of both suits were kept in the same 
office by the same clerk. It is a well established principle that 
Courts take judicial notice of their own records. 2 Bac. ab. Title 
Evidence, 643, 644. But in this case the objection is not that the 
answer was permitted to be read without that proof of identity. ‘There 
is no complaint that the bill was not before the Court, but that the 
answer was permitted to be read to the jury, without the bill. The 
entry in the record of the Court below is, “And petitioners further 
offered to read in evidence to the jury, the answer of said defendant 
to the bill of complaint of the Union Bank of Florida, now pending 
in this Jefferson Circuit Court, to which evidence defendant, by his 
counsel, objects, unless the bill of complaint to which it is an answer, 
be also read to the jury.” Here the pendency of the Chancery suit 
is distinctly shewn, and we have in this entry record evidence that 
the bill was before the Court, and that the answer read to the jury 
was the answer to that bill. It is said in the books that some proof 
of identity of the parties is requisite. Roscoe on Ev. 57—Gilbert 
Ev. 55. Darbuall vs. Howard, R. and M., 169. No objection ap- 
pears to have been taken for want of such proof in this case, and 
could not well be, for the answer contains intrinsic proof of identity. 
Ifthe name and description of the defendant at law, agreed with the 
name and description of the party answering in equity, it is prima 
facie evidence of identity. Hennell vs. Lyon, 1 B. and A., 182, 
cited in Roscoe on Ev. 57. That is the case here; and, the answer 
relating to the same subject matter embraced in this suit, the proof 
of identity would seem to be complete. The pendency of the suit 
being shewn, the bill being before the Court, the identity of the an- 
swer and the party who made it being shown, there was no valid ob. 
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jection to allowing the answer to be read to the jury, without the 
bill’s being also read to the jury. The bill, as a general rule, is not 
read; but an exception to the rule is, that where an answer is an 
answer to particular interrogatories in the bill, that also must be read. 
3 Phil. Ev., 929, per Bailey, Justice, in Rowe vs. Brenton, 3 Mann. 
and Rye, 271, 273, and Lord Tenterden, Chief Justice, ibid. So, if 
the answer is obscure, and needs any portion of the bill to be read to ex- 
plain it, then it may be read—ibid. It does not appear that the Court 
below refused to permit the defendant to read the bill. Ifthe answer 
was obscure, or was to particular interrogatories, so that without 
reading the bill it could not be understood, the proper course, we 
think, would have been (if he deemed it essential to his interest,) to 
have moved the reading of it, or such parts of it as were necessary 
to his case ; and if the Court then refused to permit it to be read, he 
should have excepted, and brought up such part of the bill as he had 
offered to read, that this Court might be able to judge of its materi- 
ality. In the absence of interrogatories, (said Bailey, Justice, in 
Rowe vs. Brenton, 3 Mann. and Rye, 271,) we shall see from the 
document itself, whether it be, or be not fairly and distinctly intelli- 
gible ; and as no part of this bill is brought up, this duty would seem 
now to devolve on us, in relation to the answer in question. No prin- 
ciple of law appears to have been violated in allowing this answer to 
be read to the jury, without the bill having been at the same time 
read to the jury. 

We do not deem it recessary to remark upon the other errors as- 
signed, all of which are founded either upon instructions given, or 
asked and refused to be given to the jury, further than to say that we 
have examined them all, and do not find that the Court below erred 
either in the one or the other. 

But if it had, the verdict in this case is conformable to the law and 
the evidence, and should not be set aside, merely because the Court 
refused to give instructions which might have been properly given. 
Thomas et ux, 6 Monroe’s Rep. 61—Breckenridge vs. Anderson— 
3 J. J. Marshall Rep., 717. Nor, if the effect of the instructions be 
such as the facts authorized, will the judgment be disturbed, merely 
because the opinion of the Court (in his instructions to the jury,) was 
given in an improper form, or was founded on a misconception of the 
law. Lee vs. Chambers, 3 J. J. Marshall, 508. So the refusal of 
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a Court to give instructions which would not benefit the party asking 
it, is not error—4 J. J. Marshall, 398—or an erroneous instruction 
upon an abstract question of law, which is not involved in the deci- 
sion of the Court, is not a ground for reversing the judgment. Reed 
vs. McGrew, 5 Hamm., 375—Jordice vs. James, ibid, 88. 

After a verdict in favor of either party, he has a right to demand 
of a Court of Errors that they look to the evidence for only one pur- 
pose, and with a single eye to ascertain whether it was competent in 
law to authorize the jury to find the facts which make out the right 
of the party on a part, or the whole of his case. If, in its judgment, 
the Appellate Court shall hold that the evidence was competent, then 
they must found their judgment on all such facts as were legally in- 
ferrable therefrom, in such manner and with the same legal results 
as if they had been found, and definitely set out in a special verdict. 
So, on the other hand, the finding of a jury on the whole evidence in 
a@ cause, must be taken as negativing all facts which the party, against 
whom their verdict is given, has attempted to infer from, or establish 
by the evidence, Hepburn vs. Dubois, 12 Peters, 376. 

Testing this case by the principles here laid down, we think the 
law is for defendants in error, upon the facts found by the jury. 

The judgment of the Court below is therefore affirmed with costs. 

Per curiam. 
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Cuartes Stewart & Jonn Fontaine, MERCHANTS, TRADING, &c. 
as Srewart & Fonratng, vs. AncnisaLp T. Bennett. 


Two pleas being filed, the one alleging that the cause of action did not accrue 
within four, instead of five years, and the other being a plea in abatement, 
not sworn to and filed after a plea in bar, the Court below took no notice of, 
or action on them: held, that these pleas being nullities which, on motion 
of plaintiff, would have been set aside, the judgment will not be reversed, 
because of the omission of the Court below to dispose thereof. 

As 2 general rule, until judgment is signed or there is final judgment, amend- 
nents to the pleadings may be allowed to the parties upon proper and equi- 
table terms, and the declaration may be amended at any time, so long as the 
proceedings remain in paper. 7. 

The doctrine of amendments as it stands at common law, independent of the 
statutes of amendments and jeofail, seems based upon the discretion of the 
Court, and applications for amendments are in nature of appeals to the equi- 
table side of the Court. 

Suit was instituted against four defendants, A., B., C. and D., and service of 
the writ perfected on A., B. and C., who filed a joint plea of non assumpsit : 
afterwards, all the defendants filed a joint plea in abatement, and of the 
statute of limitations: plaintiff then dismissed the suit as to C., and 
a trial was had and a verdict rendered against A., B. and D.; but, on 
motion, a new trial was granted. Plaintiff, thereupon, by leave of the 
Court, amended his writ and declaration by striking therefrom the names of 
C. and D. as defendants; and upon a trial a verdict was rendered against A. 
and B. Held, that the Court had a right, in its discretion, to allow plaintiff 
to amend his writ and declaration by striking out the names of C. and D. as 
defendants, and that the allowing of such amendment was not error, for 
which this Court will reverse the judgment. 


Error from Franklin county. 

‘His Honor, Judge Douglas, presided at the trial of this case in the 
Court below. 

This was an action of trespass on the case, instituted in the late 
Superior Court of the Territory of Florida, for Franklin county, at 
its Spring Term, 1841, against Charles Stewart and John Fontaine, 
merchants, trading, é&c. as Stewart & Fontaine, and Hampton Smith 
and Philo D. Woodruff. Service of the writ was perfected on Stew- 
art and Fontaine, and Smith; and returned, “not found,” as to 
Woodruff. 

On 12th April, 1841, plaintiff filed his declaration against all the 
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defendants named in the writ ; it contained two counts against the de- 
fendants, as owners of a steam-boat called the Reindeer, for the loss 
of certain goods shipped on the said boat, and alleged that they were 
common carriers. On the 6th December, 1841, Stewart, Fontaine 
and Smith, filed a joint plea of non assumpsit. On the 31st October, 
1843, the defendants pleaded jointly in abatement, that John Victory 
and Daniel J. Britt were part owners and ought to have been joined; 
but the plea was not swornto. On the same day the defendants filed 
a joint plea of statute of limitations, that the cause of action did not 
accrue within four years. To neither of these pleas was there any 
replication or issue. 

On 13th December, 1843, on motion of plaintiff the suit was abat- 
ed as to Woodruff, and a trial was had and a verdict rendered against 
the other defendants. At the same Term of the Court a new trial 
was granted. 

On the 15th April, 1846, plaintiff, after having moved to enter a 
nolle prosequi as to Smith and withdrawn it, by leave of the Court 
amended his writ and declaration, by striking out the names of Smith 
and Woodruff as defendants, and on the same day a trial was had, 
and a verdict and judgment rendered against Stewart and Fontaine. 

On the 25th April, 1846, there was a motion in arrest of judgment, 
which was refused. 

Plaintiff in error assigned the following errors : 

Ist. Because the Court gave judgment against the plaintiff in er- 
ror, upon the trial of the issue, on the plea of non assumpsit, when 
there were two other pleas on the said record, upon which there 
were no issues, and upon which there has been no trial or action of 
the Court below. 

2d. Because the Court allewed the plaintiff to amend the declara- 
tion and writ immediately before the trial, and after plaintiffs in er- 
ror and their co-defendant, Hampton Smith, had jointly pleaded, by 
striking out the names of Smith and Woodruff, as defendants, from 
the writ and declaration. 

3d. Because the Court below did not grant plaintiffs in error mo- 
tion in arrest of judgment. 

4th. Because the Court refused said motion, and entered judgment 
for defendant in error. 

5th. Because said record is, in other respects, erroneous. 
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Carmack & Baker, for Plaintiffs in Error, after reciting the facts 
of the case, said : , 

There is a plea in abatement alleging a nonjoinder of two per- 
sons, John Victory and Daniel J. Britt, as defendants. ‘To this plea 
there has been neither demurrer or replication, nor motion to strike 
out. ; 

The same may be said of the plea of the statute of limitation. 

Both of these pleas are defences to the plaintiffs’ action, and until 

they are disposed of in the Court below, there can be no valid judg- 
ment. 
Again: the judgment ought to have been arrested on the ground, 
that, after the defendants, Stewart and Fontaine, and Hampton Smith 
had filed their joint pleas ; and after a trial of the suit, in which the 
plaintiff obtained a joint judgment, and a new trial was granted, the 
defendant amended his writ and declaration, by striking from the 
same the names of. Smith and Woodruff. 

It is important to note the time at which this amendment was made. 
It was immediately before the trial—on the same day of the trial— 
and, of course, long after the defendants had jointly pleaded. 

This is an important circumstance, to distinguish this case from 
that in 3 Sumner, 379. There, the striking out the name of one of 
the defendants trom the writ and declaration, was allowed, and it was 
called an amendment, instead of calling it by its proper name, a 
mutilation, to avoid the difficulty of a joint plea, and the consequent 
necessity of a nolle prosequi. 

Judge Story takes a distinction between the right of a party to en- 
ter a nolle prosequi against one of the defendants before, or at, or af- 
ter a trial, and the right of the Court to allow him to amend, by strik- 
ing out a party from the record. “The latter,” he says, “is a mat- 
ter of discretion in the Court, to be granted or refused, according to 
circumstances. ‘The former (at least in some cases,) is a matter of 
right, if it exists at all, dependent upon principles of law, and yet 
subject to the discretion of the Court. 

Now, if Judge Story does not intend to confine the exercise of the 
discretion ef the Court in allowing the amendment, by striking out to 
a time before the defendants have pleaded jointly, it is difficult to 
know what he means when he says, “that the very object of the pre- 
sent motion is to get rid of a possible difficulty, if the defendants 
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should join in their pleas of entering a nolle prosequi at the tria]. Is 
this not equivalent to the assertion, that, after the defendants have 
jointly pleaded that the difficulty could not be reached by a motion 
to amend, by striking from the record the name of one of the de. 
fendants. 

The nolle prosequi would be unavoidable after that time, or, as he 
stated, when he points out the distinction between the amendment 
and a nolle prosequi, the latter is the remedy, (when it may be done) 
“ before or after a trial.” This, he admits, is not a matter of discre- 
tion in the Court, but is a matter of right, if it exists at all, dependent 
upon principles of law. If I have stated the meaning of Judge Story 
correctly, it is immaterial, in this case, whether the plaintiff chooses 
to call the process by which he undertook, in the Court below, to get 
clear of Smith and Woodruff as defendants, by the name of an amend. 
ment by striking out, or by our old acquaintance the nolle prosequi. 
If he called it an amendment, he made it too late, and the Court had 
no power or discretion to allow it. If he chooses to adopt the old 
name, then we say that, m this case, a nolle prosequi could not be 
entered as to one or more of the defendants, and the suit be prosecu- 
ted against the rest. 

Without regard to the case now before the Court, this last asser- 
tion is certainly true as a general proposition ; the exceptions to it 
are enumerated by Sergeant Williams, in his note Salmon vs. Smith : 
Ist Saund. Reps., 207—Note L. D. In the case of Miner vs. The 
Mechanics Bank of Alexandria, 1st Peters, 46. The case now before 
the Court does not fall within any of the exceptions. It is admitted 
to be a question of law by Judge Story, and if the general rule de- 
cides it, for the appellants. 


W. G. M. Davis, for Defendant. 


HawE1ns, J.: 

The defendant in error, Bennett, brought his suit, trespass on the 
case on promises, against the plaintiffs in error, Hampton Smith and 
Philo D. Woodruff, in the Court below. The writ was served upon 
Stewart & Fontaine, and Smith, and returned, not found, as to Wood- 
ruff. The declaration was filed against the above parties, and con- 
tained two counts against them, as owners of the steam-boat Rein- 
deer, for the loss of certain goods, alleging that they were common 
carriers. 
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On the 6th day of December, 1841, Stewart & Fontaine, and 
Smith, filed a joint plea of non assumpsit. Nearly two years after, 
the defendants pleaded, in abatement, the nonjoinder of two other 
persons, and at the same time pleaded the statute of limitations. To 
these pleas there are no replications. The plea in abatement was 
not sworn to; and the plea of the statute of limitations says, that the 
cause of action, &c., in the declaration contained, did not accrue in 
four years, &c. At the same Term a motion was made, that the 
suit abate as to Woodruff. A trial was had, and a verdict and judg- 
ment against the defendants. A motion for a new trial was made, 
and granted by the Court. 

At the ensuing Term leave was granted by the Court to plaintiff, 
to amend his writ and declaration, which was done by striking out 
the names of Hampton S. Smith and Philo D. Woodruff. On the 
same day a trial was had, and a verdict and judgment against Stew- 
art & Fontaine, and, at the same Term, a motion in arrest of judg- 
ment. 

The first error assigned is, that “ The Court gave judgment against 
the appellant upon the trial of the issue, on the plea of non assurhp- 
sit, when there are two pleas in said record, upon which there are 
no issues, and upon which there has been no trial or action of the 
Court below.” One of these pleas is, in abatement; the other, a 
plea of the statute of limitations. 

The plea in abatement was not verified by affidavit, as is requisite 
at common law and by the statute of the State; and it could have 
been treated by the plaintiff as a nullity, or he might have moved to 
set it aside. Moreover, it was not filed in the preliminary state of 
the proceedings, but was filed after a plea in bar of the action; the 
latter plea waiving all matter inabatement. ‘The plea of the statute 
of limitations also put in, is bad on the face of it; for it does not come 
within the statute of limitations of the State, which declares that all 
actions of assumpsit, case, &c., shall be commenced and sued within 





five years, next after the cause of action or suit accrued; and the plea 


in this case alleges, that the cause of action did not accrue within 

four years. They are bad on their face—and will this Court reverse 

a judgment of the Court below on this account, when, even if the 

case were remanded thither, neither of them would avail the defend. 

ants, or place them in any better situation? Can the defendants suf- 
34 
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fer any detriment or injury—are any of their legal rights impaired—or 
are they deprived of any good defence, by this Court’s disregard of these 
pleas?) We think not. It would have been more regular to be sure, 
to have disposed of them; but they being, virtually, nullities, this 
Court cannot take action upon them, without deeming they would be 
doing injustice ; for it must, upon an examination of the whole re- 
cord, “ decide according to the legal right, as it may upon the whole 
appear.” 

The second error assigned is, because the Court allowed the plain- 
tiff to amend the declaration and writ, immediately before the trial, 
and after the appellants and their co-defendant, Hampton S. Smith, 
had jointly pleaded, by striking out the names of said Smith and Phi- 
lo D. Woodruff, as defendants, from the writ and declaration. 

As a general rule it may be remarked, that until judgment is signed, 
or there is final judgment, amendments to the pleadings may be al- 
lowed to the parties upon proper and equitable terms, and the decla- 
ration may be amended at any time, so long as the proceedings re- 
main in paper. Stephens on Pl. 97. 1 Wilson, 7—149. 

The doctrine of amendments, as.it stands at common law, indepen- 
dent of the statutes of amendments and jeofail, seems based upon the 
discretion of the Court, and applications for amendments are in the 
nature of appeals to the equitable side of the Court. The doctrine, 
even in England where greater strictness prevails than in this coun- 
try, has been carried to a great extent, and we will take a cursory 
glance at some of the decisions, as found in the reports of that country. 

In the case of Rex vs. The Corporation of Grampend,—7 Term 
R., 699,—a question arose as to the propriety of amending the re- 
turn to a mandamus, after a mandamus was filed. Lord Kenyon re- 
marked: “I wish that could be attained, that Lord Hardwick in the 
case before him lamented could not be done, namely, ‘that these 
amendments were reducible to certain rules’; but there being no 
such rules, each case must be left to the sound discretion of the Court. 
And the best principle seems to be, that on which Lord Hardwick 
relied in the same case, that an amendment shall or shall not be al- 
lowed to be made, as it will best tend to the furtherance of justice ;” 
and further, “ that these amendments are not made under the statute 
of jeofails, but under the general authority of the Court.” 

In Tomlinson and another vs. Blacksmith, 7 Term Reports, 128, 
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(132,) leave was granted upon the application of the plaintiff, to 
amend his declaration after verdict, by increasing the damages laid, 
according to the truth of the case as found by the jury; the former 
verdict at the same-time being set aside, and a new trial granted to 
enable the defendant to make his defence to the demand so enlarged. 
So, we find in the case of Sayer vs. Pocock, 1 Cowper, 407, a repli- 
cation was amended after verdict, by inserting the similiter, instead 
of, &c.; Lord Mansfield remarking, that he did not stop to enquire 
whether the amendment was within the statutes of jeofail, or not. 

The case of Billing vs. Flight, 2 Marshal R.,6 Taunton, 419, is 
an instance where assumpsit was changed to debt, after six terms of 
the commencement of the action. In Mace qui tamvs. Lovett, 5 Burr, 
2833, the declaration was amended in an action for usury after record 
made up, carried down to trial and withdrawn by plaintiff. Justice 
Ashton says, “The Court here have gone a great way in allowing 
amendments towards the attainment of justice. They have amended 
in cases where the limited time of bringing the action would run 
against the plaintiff, if he were to be put to bring a newone. ‘The 
case of Millish vs. Robinson, 9 Bing., 125—2 Term Rep., 738, can 
also be cited as affirming the doctrine of amendment. 

The American decisions go still further than those of England. 
Judge McLean, in U. S. vs. Buford, 3 Peters’ U. S. Reports, says 
‘This Court has repeatedly decided that the exercise of a discretion 
of the Court below, in refusing or granting amendments of pleading, 
or motions for new trials, affords no ground for writ of error.” And 
this power of the Courts is sustained, and allowed to be carried to 
great extent in the following cases: Chirac vs. Reinicker, 11 Wheat. 
280—5 Cranch, 15—Green vs. Robinson, 3 Howard’s Misspi. R., 
117—10 Cow., 460—Caldwell’s Admr’s vs. McKco, 8 Missouri R., 
334—Holloway vs. Lowe, 1 Alabama R. N. S., 246, where addition- 
al counts were added after reversal of judgment in Court above, and 
Palmer vs. Ledue, page 743, of the same book, where leave was 
granted to plaintifls to strike out one of the defendants—1 Cowen, 
133, citing 18 John. Reports, 510—3 Cowen, 42—McClure vs. Bur- 
ton, et al. 1 Carolina Law Repository, 473, case of caveat against 
Richard and James Bulloch—there was a variance between writ and 
declaration, viz.: that the defendants, Richard and James Bulloch, 
were named in the writ, but were not parties to the deed: leave was 
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granted plaintiff to strike out their names by virtue of the statute of 
North Carolina giving Courts the power of amendments. The Su- 
preme Court of New Jersey have also gone far in sustaining the doc- 
trine of amendments. Van Dyke vs. Adm’rs of Catharine Van 
Dyke, 4 Harrison Rep., 1—ib. 5. 

The case of Colcord and another vs. Swann, 7 Mass., 292, would 
seem to be analagous to the case at bar. It was an action for cov- 
enant broken, and the Court ruling that it could not be maintained 
against the wife, a motion was made for leave to strike her name out 
of the writ and declaration, and to proceed against the husband alone. 
It was contended, that this could not be done except in actions for 
torts; hut the Court granted the motion to strike out. 

The case of Parsons vs. Plaisted and others, 13 Mass., 189, was 
similar to that of Colcord vs. Swann, and the same order made strik- 
ing out of the writ and declaration the name of one of the defendants, 
who was a feme covert. Judge Story holds the same doctrine in 
Tobin vs. Clafley and others, 3 Sumner’s R., 379. Here the writ 
and declaration were amended by striking out the name of David 
Green, one of the defendants. Judge Story remarks in his opinion, 
that though the amendment, in a technical sense, might go to the 
toundation of the suit, if all the defendants are not proved to have 
joined in the contract, yet it is plain that it does not touch the merits; 
and if all the defendants are not proved at the trial to have made the 
vontract, a‘verdict must be found for the defendants. ‘The object of 
the amendment was to get rid of this technical objection—that it is 
an application in furtherance of justice, and to suppress expensive 
litigation. He cites the cases from Massachusetts with approbation, 
and observes as to that of Parsons vs. Plaisted, that though the de- 
fendant in that suit was a feme covert, it made no difference in prin- 
ciple, since the only ground for striking out her name was, that she 
was not legally bound by the contract, which is equally true in re- 
gard to every other person joined as a defendant in any suit, wio is 
not a party to the contract sued on. 

In Chitty’s P]. 15, note H., we find that even in cases where there 
has been a misjoinder of plaintiffs, “ the doctrine of amendments has 
been, in some instances, usefully applied to remedy or mitigate the 
evil, as orders have been made to strike out the name of the plain- 
tiffs in a late stage of the proceedings, where otherwise the statute 
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of limitations would bar a fresh action; and in Fox vs. Clifton and 
others, C. P., Nov., 1829, an order was made just before the trial, 
that some of the defendants’ names be struck out.” See 3 Chitty’s 
Gen’! Prac., 173—174. 

The note from Chitty is not cited as the present law of the Eng- 
lish Courts, but only to show their strong leaning in favor of their 
power to amend. It would be carrying the doctrine pretty far to al- 
low the striking out the names of plaintiffs, for it is to be presumed 
that any plaintiff is aware of the names of those who should be co- 
plaintiffs ; but this presumption cannot apply to the cases of defend- 
ants, and especially those who may be sued as common carriers. 
Take, for instance, the case at bar, where the defendants are sued 
as owners of a steam-boat. The slightest reflection must shew the 
extreme difficulty of ascertaining the true parties to be rendered lia- 
ble. The names of all the owners of these boats are seldom known 
to the public, and if the old rule of misjoinder or nonjoinder is to be 
enforced, without the application of the salutary law of amendment, 
great injustice would arise. Even the register of the vessel, granted 
upon oath in accordance with the revenue regulations of the country, 
is not prima facie evidence of ownership. The Parliament of Great 
Britain seeing, no doubt, the extreme injustice done to those who 
sought redress from this class of defendants, passed a statute (1 Wm. 4,) 
declaring, that one or more mail contractors, &c., or common carri- 
ers, may be sued, and no action shall abate for the nonjoinder. An 
appeal to the Legislature of our State as a remedy for a similar evil 
with us, would be superfluous, as long as the 17th rule of our Courts 
declaring that “ amendments affecting the merits of a cause may be 
ordered at the discretion of the Court, on such terms as they may 
think proper to impose,” is in force, and in which the power of grant- 
ing amendments is 80 full and unqualified. It is not intended by these 
remarks to inculcate the idea, that a Judge at nisi prius, possesses 
that absolute and arbitrary power to overleap all or any of the old 
established: rules of pleading, at a wild or capriciousyfffliscretion, or 
set at naught the old land-marks of the law. There can be no doubt 
but that these technical rules of pleading were based upon principle, 
policy and reason, and lightly should the hand of innovation be placed 
upon them. But while responding to the sentiment of Lord Ken. 
yon, “the forms of justice always best used, when subservient to the 
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cause of justice,” we remark, that the administration of law in our 
country Cannot but partake somewhat of the free nature of our insti- 
tutions, and imbued with this spirit a liberal judicial policy will guide 
our Courts in the dispensation of justice. 

In fine, the doctrine may be summed up thus: a power to a cer- 
tain extent inherent in our Courts, and rendered more ample by sta- 
tutory regulations to allow amendments in pleading for the further- 
ance of substantial justice, to be exercised with a liberal and en- 
larged discretion, but with caution and due deliberation, and upon 


such terms as they may see fit to prescribe. 
With these views, we think the Court below, in granting the 


amendments, acted in accordance with the discretion vested in it, and 
it is not for this Court to revise this discretion thus exercised. 

Much stress is Jaid upon the fact that the trial took place on the 
same day of amendment. ‘The record shews no motion for a con- 
tinuance, and if one had been made, no doubt the Court would have 
granted it as one of the terms upon which plaintiff was permitted to 
amend his writ and declaration. 

The question of entering a nolle prosequi cannot be raised in this 
case, where it is one of amendment purely—they are distinct and 
separate in their nature. Judge Story says: “The latter (amend. 
ment,) is a matter of discretion in the Court, to be granted or refused 
according to circumstances. The former (at least in some cases,) 
is a matter of right, if it exists at all; depends upon principles of law, 
and not subject to the discretion of the Court.” 3 Sumner R., 381. 
After a new trial, the pleadings of both parties can be amended by 
leave of the Court. 2 Hayward’s Reports, 162—7 T. R., 128—the 
judgment is not final, and till that occurs, the record is in fieri, and 
can be amended. 

The judgment of the Court below must be affirmed with costs. 
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Joun Brett, Jr. vs. Susan A. Mino, Apm’x. or Frepericx L. 
Mine. 


Where it appeared by the record of a judgment rendered by the Court of Ap- 
peals, that the Administratrix of a deceased Appellee was, by her Counsel, 
before the Court, when its judgment was pronounced affirming the judg- 
ment of the Court below, but that from some cause, not stated in the pro- 
ceedings, her name was not inserted in the judgment, an execution issued 
on such judgment will be set aside. 

A Court of Errors may amend an error apparent of record, if there is any thing 
to amend by. ; 

When a suit has abated by the death of a party, it cannot be revived until some 
person has been named as the representative of the party deceased. 

After the death of the Appellee, the judgment of the Court below was affirmed, 
without naming the Administratrix of the deceased Appellee, when, from 
the nature of the entry, in the judgment of the Court of Appeals, it was 
manifest that the Administratrix appeared there by her Counsel, and it was 
highly prgbable that her name, as Administratrix, must have been mentioned 
to the Court, else the Court would not have heard the cause; so, that it was 
almost a moral certainty, that the leaving of her name out of the record was 
a clerical error—Held, that upon the filing of the letters of administration, 
this Court will make the Administratrix a party, and so amend the judgment 
that she may have execution thereof in her own name; with a saving, how- 
ever, to all persons of the rights which they have acquired, since the rendi- 
tion of the judgment. 

A final judgment of the Court of Appeals of the late Territory of Florida, is 
conclusive of the question; and stands on the same footing in regard to this 
matter, as if the judgment had been rendered by this Court. 

A promissory note, reading—‘* On demand, the first of January next, I prom- 
ise,” &c., is payable presently, and suit may be brought thereon immediately, 
without demand; the words, “ first of January next,” applying to the inter- 
est, and not the principal. The interest on such a note, begins to run from 
the first of January, and not from the time of demand. 


Aprrat from Jackson County. 

The facts are contained in the opinion of the Court. 

Randal & Hagner, for Appellant. 

C. Yonge, for Appellee. 

Dovetas, C. J.: 

This is an action of assumpsit, originally instituted by Frederick 
L. Ming, in the Superior Court of Jackson county, to recover the 
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amount of a certain promissory note, given by the appellant to the 
said Frederick L. Ming, which note is as follows : 

$615. On demand, the first day of January next, I promise to 
pay Frederick L. Ming, Agent, &c., six hundred and fifteen dollars, 
value received. Oct. 19th, 1839. 

(Stenep,) JOHN BRETT, Jr. 

Such proceedings were had in said suit, that, on the 18th day of 
October, A. D., 1843, judgment was rendered against the defendant 
for the sum of eight hundred and one dollars aad fifty cents, in tavor 
of the plaintiff, for his damages, with legal interest on the same, from 
that date until paid, together with his costs, &c. It appears, trom a 
bill of exceptions taken and filed in the cause which makes a part of 
the record in this case, that the note above described was the only 
testimony that was offered in the cause by the plaintiff, and that the 
defendant contended, that he was entitled to interest only after de- 
mand ; and as no proof of any demand was made, interest should on- 
ly be given after the commencement of the suit; but the Court di- 
rected the Clerk to calculate interest from the 4th of January after 
its date, which being done, a judgment accordingly entered, and an 
appeal was taken by the defendant, (by agreement of the plaintiff’s 
Counsel,) and the cause carried up to the Court of Appeals of the late 
Territory of Florida. During its pendency in that Court, the said 
Frederick L. Ming departed this life, and on the 13th day of Decem- 
ber, A. D., 1843, letters of administration were duly granted on the 
goods and chattels which were of the said Frederick L. Ming, de- 
ceased, at the time of his death, to Susan A. Ming ; and afterwards, 
to wit, on the 31st day of January, 1845, said cause came on to be 
heard in said Court of Appeals, when (as appears by the record of 
said Court) Judgment was entered as follows, viz: “ Upon an appeal 
to a judgment of the Superior Court for the Apalachicola District for 
Jackson County, rendered on 18th day of October, 1843, whereby 
it was considered that the appellee recover against the appellant the 
sum of $801 50, with costs, &c. The death of the appellee having 
been suggested at a former term of this Court, and a scire facias a- 
warded against the legal representatives, this day came the said rep- 
resentative of the appellee, and the said appellant by their attorneys, 
and they having been fully heard, and the transcript of the record of 
the judgment aforesaid having been seen and inspected by the Court, 
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and the Court being divided in opinion, the Horf D. Jordan not hav- 
ing heard the argument of this cause on a former day, it is therefore 
considered by the Court that the said judgment be affirmed, and that 
the appellee recover against the appellant his costs by him about his 
defence in this behalf expended, which is ordered to be certified to 
the Court below.” At the last term of this Court, to wit, on the 21st 
day of January, 1846, the following proceedings took place inthis 
cause, as appears by the record, and the following entry was made : 
“This day came the attorney for the appellee and moved the Court 
to docket this cause, and the same not being objected to by the attor- 
ney of the appellant, the same is done accordingly.” 

** And thereupon afterwards on the same day came Susan A. Ming, 
Administratrix of Frederick L. Ming, deceased, whose death was 
heretofore suggested at January term of the Court of Appeals of the 
Territory of Florida, in the year 1844, and scire facias awarded, and 
presented letters of administration in due form of law certified, and by 
her attorney moved the Court that she be made a party ‘appellee to 
this cause in place of the said Frederick L. Ming, deceased, and the 
same is done accordingly. And now on the same day comes John 
Brett, Junior, appellant, by Thomas H. Hagner, his attorney, and 
shews to the Court here that an execution hath issued in this case 
from Jackson Circuit Court in the name of Susan A. Ming, Adminis- 
tratrix of Frederick L. Ming, upon the judgment entered in this case 
before the said Susan A. Ming, Administratrix as aforesaid, was made 
a party to the record, and that such execution hath been levied, and 
that the same is altogether irregular and illegal ; and the said Susan 
A. Ming, Administratrix of the said Frederick L. Ming, not objecting 
hereto, and for good cause shewn—It is ordered that the said execu- 
tion be set aside and held for nought, and it is further ordered that a 
copy of this order and judgment be certified to the Clerk of the Cir- 
cuit Court of Jackson County, and a copy of said certificate by the 
said Clerk be certified tothe Sheriff of Jackson County. And on 
motion of Susan A. Ming, by her attorney, it is ordered that this 
cause be continued till the next term of this Court, upon a motion for 
a hearing as to the regularity and validity of the judgment of the 
Court of Appeals, rendered in said case at the January Term, 1845, 
of said Court.” And now, at the present term of this Court, the 
said Susan A. Ming, Administratrix, &c., as aforesaid, by C. C. 

35 
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Yonge, Esq., her attorney, comes and moves the Court that the said 
judgment of the Court of Appeals be amended by introducing the 
name of the representative, Susan A. Ming. 

To this the counsel for the appellant objects, that the motion made 
at the last term has been waived by the counsel for the appellee, and 
all benefit of it voluntarily surrendered by submitting a written ar- 
gument on the whole case, on the 26th of January last, on the errors 
assigned. But if the motion can bé sustained, the appellant by his 
counsel insists that there was no valid judgment rendered by the Court 
of Appeals. That the appellee has admitted it on the record of this 
Court. First, allowing the old cause to be docketed here after no- 
tice without objection. Second, presenting letters of administration 
here in this Court on the 21st of January, 1846, and moving to be 
made a party here in place of the decedent. Third, admitting that 
an execution had issued on the judgment of the Court of Appeals en- 
tered in this case before the appellee, Susan A. Ming, Admx., was 
made a party tothe recerd. Fourth, admitting that in consequence of 
such failure to make the appellee a party before judgment entered, 
the execution was irregular and void, and that it is too late now after 
such admissions of record, for the appellee to take them all back and 
attribute her own default to a clerical misprison. But may it not as 
well be said that the fact that Susan A. Ming, Admx., as aforesaid, 
was made a party in the case at the last term, without objection, 
placed her “rectus incuria?” We do not consider, however, that 
any admissions or waiver of objections was made by counsel on either 
side, that can prejudice their clients. ‘The Clerk, in docketing the 
case, followed the old docket instead of the judgment of the Court of 
Appeals. It had been more proper, perhaps, to have docketed it, 
“the representative of Fréderick L. Ming.” Then all that would 
have been wanting was precisely what the counsel asked, to have 
the name of Susan A. Mifig, Admx., used in the further proceedings 
as such representative. Both parties were beforé the Court at the 
last term, and both moving in the case. It appears by the record of 
the judgment rendered by the Court of Appeals, that the legal repre- 
sentative of the appellee, by her counsel, was before that Court when 
the judgment was pronounced, although from some cause not stated in 
the’ proceedings, her name was not inserted in the judgment. We 
are not prepared therefore to say that the judgment is for that cause 
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a nullity, although we are satisfied that no execution ought to have 
issued upon it until she was made a party by name. It was therefore 
properly set aside. From the letters of administration now on file, 
it appears that Susan A. Ming was Administratrix long before and at 
the time when that judgment was rendered, and that she yet contin- 
ues to be such administratrix, and the question now presented is, 
whether she is entitled to have the benefit of her motion either liter- 
ally or substantially, by an order that she have execution of said judg- 
ment in her name as such Administratrix. We think that she is 
thus entitled, but it must be with a saving to all persons of the rights 
which they have “bona fide” acquired since the rendition of the 
judgment. In the case of Zimmerman vs. Brigons, 5 Watts, 186, it 
was held that the entry of a defendant’s name in a judgment is not a- 
mendable so as to affect a subsequent purchaser or incumbrancer ; 
and in the case of the Bank of Newburgh vs. Seymour, 14 John., 
219, a judgment record was allowed to be amended by adding the 
name of another defendant, saving to all persons the rights they had 
bona fide acquired since the docketing of the judgment. The case 
of John C. Chamberlain vs. Ebenezer Crane, 4 New Hampshire 
Reports, 115, was a writ of entry in which the demandant originally 
counted upon his own seizen in fee, but afterwards having obtained 
leave to amend, counted upon his own seizen as of freehold. Judg- 
ment was rendered in favor of the demandant at May Term, 1817. 
(See 1 New Hampshire Reps., 64). But judgment was by mistake 
entered upon the original instead of the amended count. Hubbard 
moved to amend by striking out the original count and inserting in 
its stead the amended count which was on file among the papers of 
the case. Parker, who appeared for a person to whom Chamber- 
lain had conveyed the land since the judgment, cited 14 John., 219; 
Bank of Newburgh vs. Seymour, and 3 Cowen’s Rep., 54, note Hart 
vs. Reynolds. Bythe Court: We entertain no doubt judgment was 
entered upon tle original count in this case by mistake, instead of 
the amended count, and thus justice requires that the record should 
be amended ; and we are of opinion that the record may be legally 
amended. And 19 John., 244, Mechanic’s. Bank vs. Minthorne ; 
18 John., 502, Lansing vs. Lansing ; 17 do., 86, Lee vs. Custis ; 14 
ditto, 219, Bank of Newburgh vs. Seymour ; 3 Durn. & East., 349, 
Rees vs. Morgan ; 2 Tidds. Pr., 863; 1 Cowen’s Rep., 9; 5 Bur- 
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row, 2730, Short vs. Coffin ; 4 Maule & Selwyn, 94, Usher vs. Dan- 
sey; 1 Taunt., 221, Mann vs. Calow; 4 Taunt., 875, Halliday vs. 
Fitzpatrick ; 1 Wilson, 61; 2 Strange, 1209; 4 Burr., 1989; 10 
Mass, 251, and 1 Pick., 353, are cited ; and the leave to amend was 
granted with a saving of all rights acquired by third persons under 
the judgment. This was at May Term, 1827, after a lapse of ten 
years, and without affidavit. 

A Court of Error may amend an error apparent on the record, if 
there is anything toamend by. Sears vs. the United States, 1 Gall., 
257. Smith vs. the United States, Ibid, 261; and see Boyle vs. 
Connelly, 2 Bibb, 7, 88. 1 Monroe, 18. There is nothing in the 
nature of an appellate jurisdiction, according to the common law, 
which forbids the granting of amendments. 1 Gall.,22. The per- 
mitting of amendments is matter of discretion. Mandeville and oth- 
ers vs. Wilson, 5 Cranch., 15.° And there is nothing in the case of 
Turbin, Admr. of James, vs. Thomas’ Representatives, 2 Hen. & 
Munf., 139, cited by the counsel for the appellant (as we understand 
it) which militates against the exercise of such discretion in the case 
before us. These are the circumstances of that case. “ The cause 
having abated by the death of one of the parties, was revived by con- 
sent against the representatives of the party deceased withuut naming 
them. No person having been made defendant by name in conse- 
quence of that order, I was of opinion, said Judge Tucker, that we 
ought not to proceed to a hearing of the cause, until the parties were 
before the Court by name. Judge Roan cited Southal vs. McKeand, 
2 Wash., 339, which appeared to me to favour my idea, Judge Flem- 
ming concurring in opinion with me. Another cause was called ; 
but Mr. Hay afterwards suggested that there was a Mr. Thomas, 
who was either Executor or Administrator, and the cause was open- 
ed. . But the Court seemed to agree that in future no cause should 
be considered as revived until some person should be named as a 
party representing the party deceased.” In the case under consid- 
eration a judgment had been rendered which we had no power to 
disturb, but we have power over the execution that issued on that 
judgment, and therefore set it aside ; and should not have permitted 
another to issue until the proper representative was inade a party by 
name. And we fully agree with the Court of Appeals of V irginia, 
that no cause should be considered as revived until some person 
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should be named as a party representing the party deceased. l- 
though the record does not show the fact, yet from the nature of the 
entry in the judgment of the Court of Appeals, showing that the rep- 
resentative appeared there by her attorney, and the fact that the let- 
ters of administration of Mrs. Ming bear date long anterior to that 
time, it seems highly probable, indeed almost a moral certainty, that 
her name as such representative must have been mentioned to the 
Court, and that the leaving it out of the record was a mere clerical 
error. Indeed, it cannot properly be presumed that the Court of 
Appeals would have heard the cause unless it had been thus men- 
tioned. At, all events, we have now those letters of administration 
of Mrs. Ming on file to amend by if necessary ; and they, together 
with the order of the. Jast term making her a party, clears the case of 
all difficulty on that point. 

The doctrine of amendments was so fully discussed in the case of 
Stewart and Fontaine against A. T. Bennett, decided on a former 
day of the present term, that we do not consider it necessary to en- 
large upon it on the present occasion. 

We proceed, therefore, to the next and only remaining ground of 
error assigned, which. is that the note on which the suit is founded is 
payable “ en demand on the first day of January next,” &c., and that 
without proof of any other demand than the suit brought, the Court 
allowed interest to be computed from the first day of January, &c. 
But the decisive answer to this is, that the jugment of the Court of 
Appeals is conclusive upon that question ; for notwithstanding this 
Court held in the case of Stewart vs. Preston, at the last term, that 
“the Act of the Legislature of the State organizing the Supreme 
Court is imperative that all cases now pending in said Court of Ap- 
peals shall be transferred to said Supreme Court, and tried and de. 
cided therein and thereby, except cases cognizable by the Federal 
Courts,” and although we are disposed to give the most liberal con- 
struction to that Act of the Legislature, and extend its meaning so 
as to make it reach all the cases that were left in that Court at its 
dissolution, in which any action of this Court may be necessary to 
enable the parties to such cases to obtain the full benefit of them if 
possible, to the same extent that they cou'd have done if the exis- 
tence of that Court had been continued until they had been perfect. 
ed and the judgment satisfied ; or as if such judgment had been ren- 
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dered in this Court,—yet we have never claimed the right, or supposed 
that we possessed the power to review a final judgment of that Court. 
Indeed, this Court has already decided, at the present term, that a 
petition for a re-hearing of one of its own judgments must be pre- 
sented at the same term at which the judgment was rendered, and 
within fifteen days after its rendition. . The cases from the late Court 
of Appeals are transferred to this Court as its legitimate successor ; 
and when here, stand upon the'same footing in regard to this matter 
as if the judgment had been rendered by this Court. ‘The only mode 
by which we could reach the. point, would be to.treat the judgment 
of the Court of Appeals asa nullity. This, as before stated, we 
do not feel authorised to do. But if it were directly before us 
for our decision thereon, we are by no means satisfied that it would 
be our duty to render a different judgment. The objection is that 
this note was payable on demand on the first day of January next, 
é&c., and that without proof of any other demand than the suit brought, 
interest was calculated from that day. ‘The general rule seems to be 
that a note on demand becomes due, and an @etion lies against the 
maker immediately, and without any demand. Field vs. Nickerson, 13 
Mass., 131, 137. Conner vs. Harrison, 2 McCord, 246. Hoxton 
vs. Bishop, 3 Wendell, 13. Thompson vs. Ketchum, 8 John., 189. 
Herrick vs. Bennett, Ibid, 374. A note payable when demanded, 
is the same as payable on demand, and the statute of limitations be. 
gins to run from its date. Kingsbury vs. Butler, £ Vermont, 458. 
- Where no time of payment is specified in a promissory note, it has 
been held that its legal effect is that it is a note payable on demand, 
and must be so declared on. Bacon vs. Page, 1 Conn., 404. Ma- 
son vs. Potter, 1 Miss., 279; and in Newman vs. Kettle, 13 Picker. 
ing, 419, the Court held that where a note is payable “ on demand 
with interest after four months,” payment may be demanded imme- 
. diately, and extrinsic evidence is inadmissible to shew that the de- 
mand was not made till after four months. And in Rice vs. West, 
2 Fairfield, 323, the Court also‘held that anote payable “ on demand 
with interest after six months,” is due preseutly, the six months ap- 
plying to the interest and not to the principal. With these authori- 
ties before us, if we were called upon to decide this question, we 
should be very much inclined to hold that this note, being payable 
on demand, was due presently ; that suit might have been brought 
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upon it immediately, and without any deniand; and that the words, 
“the first day of January next,” applied to the interest and not to the 
principal. We have thought proper to throw out these hints for the 
purpose of showing the appellant that he has not perhaps lost 
so much by the view that we have taken of this case, as he might 
have otherwise supposed. 

The judgment of the late Court of Appeals rendered in this case 
affirming the judgment of the Court below must stand, and Susan A. 
Ming, Administratrix, &c., of the said Frederick L. Ming, deceased, 
as aforesaid, have execution of the aforesaid judgment ef the Court 
below, but with a saving of the rights of all third persons acquired, 
‘bona fide,” since the 31st day of January, A. D., 1845, the day of 
the date of said judgment of the Court of Appeals. All of which to 
be certified to the Court below ‘accordingly. 

Per Curiam. 





Benzamin A. Putman, Executor or Peter MITcueE .t, vs. 
Joun H. Lewis, er vx. 


Under the laws of this State, no appeal will lie from an interlocutory decree. 

A decree for the partition of land, passed by consent, ascertaining the interest 
of the respective parties, and appointing commissioners to make partition of 
the land according to their respective rights and interest as therein ascer- 
tained by the Court and established by the decree, who were ordered, after 
having made such partition, to report the same in writing to the Court with- 
out delay, is not a final but an interlocutory decree, from which no appeal 
will lie. 

A supplemental Bill in the nature of a Bill of Review, or possibly an original 
Bill, and not a Bill of Review, is the appropriate remedy by which to have 
such interlocutory decree reviewed or reversed. 


Apprat from St. Johns County. 

This was an appeal from a decree rendered by his Honor Judge 
Hawkins, at Spring Term, 1846, of St. Johns Circuit Court. 

A petition was filed in the Court below for leave to file a Bill of 
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Review for the purpose of having a certain decree for the partition 
of the “ Arredondo Grant,” rendered at June Term, 1845, reviewed, 
reversed and set aside so far as defendants, John H. Lewis and wife, 
who were parties and claimants under the said decree, were con- 
cerned. 

The petition alleged that petitioner had been lulled into security 
by the letters and declarations of John H. Lewis, that he had no de- 
sign to assail the claim of Peter Mitchel, his testator, until about the 
time the cause came on for a hearing, when it was too late to make 
any effectual resistance: ‘That being taken by surprise when the 
whole claim of Peter Mitchell in the said grant was most unjustly 
and unexpectedly assailed by said Lewis and wife, he was forced to 
submit to a compromise with the said Lewis and wife ; and that he, 
under these circumstances, had consented to the said decree : That 
since the rendition of the said decree, newly discovered evidence had 
come to his knowledge, which clearly showed the injustice of the 
claim then set up by Lewis and wife, by which they had acquired 
under the said decree a much larger share or portion of said grant 
than they were legally and equitably entitled to, and which should in 
equity and justice have been decreed to petitioner, whose claim had 
been proportionably diminished thereby. 

The petition was sworn to, and recited at length the facts and cir- 
cumstances on which petitioner relied, and was accompanied by nu- 
merous exhibits. 

The decree for partition sought to be reviewed and reversed, so 
far as the defendants Lewis and wife were’ interested therein, was 
made at June Term, 1845, with the consent of all parties. It ascer- 
tained and settled the rights and interest of each of the parties in the 
said grant, and appointed commissioners to make partition thereof 
in accordance with the decree, who, after having done so, were di- 
rected to “report the same in writing to this Court without delay.” 

On a motion to dismiss the petition, it was ordered, adjudged and 
decreed, “that the said motion to dismiss the said petition be grant- 
ed, and that the prayer in the said petition contained for leave to file 
said Bill of Review be, and the same is hereby, denied and refused, 
with costs to said Lewis and wile.” 

From this order of the Court, petitioner appealed. 

The following errors were assigned : 
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1. The petitioner having set forth as the ground for a Bill of Re- 
view that new matter had come to the knowledge of the petitioner 
since the rendition ard enrolment of the decree, of the existence of 
which the petitioner was ignorant at the time of the rendering and 
enrolling said decree, and which he could not have used or by any 
reasonable diligence have obtained at the hearing of said cause ; and 
which said new matter is important and material to the issue, and 
would have materially altered the decree if it could have been ad- 
duced on the hearing of said cause, and that said new matter was in 
writing ; the motion to dismiss should have been overruled and the 
petition granted. 

2. That the matters alleged in said petition having been verified 
by affidavit, and not denied by answer under oath, the petition could 
not be dismissed on motion. 

3. That the petitioner showed by his petition, that he was taken 
by surprise, and from necessity made the consent on which said de- 
cree was founded, being ignorant of the facts since discovered essen- 
tial to the proper exercise of his discretion, and which, if true, entitle 
him to a review of said decree. 

4. That the said Court refused to grant said petition principally 
on the ground that said decree sought to be reviewed was entered by 
consent ; whereas, the petition sworn to shows that if such was the 
case, yet that the petitioner was deceived and imposed upon by the 
said John H. Lewis ; and from the necessity in which the petitioner 
was placed, he submitted to the compromise and arrangement on 
which said decree was founded, being ignorant of the new and ma- 
terial evidence now presented, which at the time of the consent was 
not within his knowledge, but which has come to his knowledge. 
since the hearing of the cause. 


Thomas Randall, for appellant : 


After stating the facts of the case, as disclosed by the record, ar- 
gued the errors assigned, insisting— 

That the materiality of the new evidence disclosed would be test- 
ed by the inquiry, “ Whether it were possible that if the appellant 
had been in posssession, at the time of the decree rendered, of the 
evidence exhibited with this petition, he could ever have consented 
to the decree in question?” And next, “ Whether, if the claim of 

36 
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the appellee had been advanced in behalf-of Mrs. Lewis, in the 
face of the evidence newly discovered now adduced, it could for one 
moment have been countenanced by a Court of Equity ?” 

After commenting upon thé evidence in the record, he cited Lord 
Bacon’s Ordinance in Chancery, (Cooper’s Pleading, 89), as the 
ground of the rule requiring application, “ for the special license of 
the Court ” to file a bill of review, and Lord Hardwicke’s re-asser- 
tion of the same ordinance with an additional requisition by order of 
Oct., 1741. 2 Atkyn’s Rep., 139. And he alleged— _ 

ist. That the petition shows most clearly that the petitioner in 
consenting to the decree, “ was taken by surprise, and from necessity 
and in ignorance of facts since discovered essential to the proper ex- 
ercise of his discretion,” was betrayed into such consent. 

2d. That petitioner was deceived and imposed upon by the defen- 
dant, John H. Lewis, and that petitioner submitted to the compromise 
and arrangement under which the decree was founded, in ignorance 
of material facts, while there has been a studied suppression and con- 
cealment on the other side. 

If the Court is satisfied on these points, then our case comes with- 
in the rule, and as a case of extreme hardship on the part of the.ap- 
pellant, and of unmerited success on the part of his adversary, the 
present application commends itself to the favorable consideration of 
the Court. 

The Court (he said) desired argument upon the point, “ Whether 
the judgment or decree rendered in the Court below in dismissing 
the petition for leave to file a bill of review, be such a final decree as 
justified the appeal?” Final it certainly is, in its effect—a final 
determination of our right to relief in the mode sought ; and he sub- 
mitted whether or not, as this “license of the Court” was an assen- 
tial to the obtention of relief, the withholding the means be not equiv- 
alent to denying the end? If the door be shut against our entrance 
into the sanctuary of justice, is it not the same in result as if, having 
gained admission, our prayer had been denied? Before the Court 
below could thus summarily dismiss our petition, it must have decid- 
ed in advance, that the same showing made in a bill of review, would 
not entitle the applicant to the relief sought. To him, therefore, the 
present decree dismissing his petition, is as final and as fatal as would 
be a decree dismissing a bill of review. Nay, this further hardship 
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results, he is not permitted even to appeal to the conscience of the 
other party, who thus escapes the ordeal provided for the exposure of 
fraud and detection of imposition. 

But it will be argued on the other side, that the question refers 
back to the original decree of partition sought to be reviewed, and 
that that decree is nota final decree. Whether we confine our at- 
tention to the order of dismissal of our petition, or look back tothe decree 
of 1845, in either aspect it becomes important to regard our statute 
regulating appeals. (Duval, p. 109.) We contend that the case of 
the appellant comes clearly within the letter as well as the spirit of 
the statute, —“ If a party shall feel aggrieved by a final judgment, sen- 
tence or decree,” &c. And although there is nothing which would 
seem to us to require the Court to go beyond the immediate judgment 
and decree appealed from, which must be conceded to be final, yet 
we contend on reason and authority that a like final character is im- 
pressed on the decree of partition itself. Pp. 24 to 35 of the record. 

In this bill of partition, agreeably to rules of Equity Practice, two 
questions were involved mainly and specifically. 

1st. The number and names of the tenants in common and the 
quality of their estates. 

2d. The quantity of their respective estates in the whole tract. 

These were the chief matters of equitable and judicial cognizance, 
properly speaking. All else was the consequence—the means of 
effectuating the decree : ministerial and not judicial acts. After as- 
certaining the various interests and settling the rights of the respec- 
tive litigants, the judicial power of the Court was exhausted ; and the 
decree is therefore final as to the results involved. The naming 
commissioners—the ordering surveys—are ministerial acts, and sub- 
ject to the future control and supervision of the Court: these are the 
execuling the decree. 

As to what constitutes a final decree, he cited—1i Barbour’s Ch’y. 
Prac., 330-1-2-3. 2d Daniel’s Ch’y., 175, 638. 1 Harrison’s Ch’y. 
Prac., 420. Mills vs. Hoag, -7 Paige, 18. Story’s Equity Plead., 
sec. 408. Field vs. Ross, 1 Monroe, 137. Seaton on Decrees, 382. 
2 Bligh’s Rep., 263. 7 Ves., 222. 1 McCord, b. Rep., 32. 4 
Paige’s Ch’y. Rep., 561. In Leigh’s Va. Rep., 108, Harvey vs. 
Bronson, the Court will find a strong case, strikingly analogous to 
that at bar. Also, we cite Taylor vs. Royall’s Admr., 1 Rand., 421. 
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We are next met by the objection, urged as an estoppel, that the 
decree of which we now complain, was entered up with the express 
consent in writing of the appellant himself. As this is a material 
point in the case, and is believed to have been the ground on which 
the learned Judge in the Court below dismissed the petition, it has 
received full consideration at our hands. 

Certainly a hasty examination of some of the cases might lead to 
the idea of the conclusiveness of this objection, but a more careful 
investigation and estimate of the weight of authority, will serve to 
convince us that an undue importance has been ascribed to the mere 
circumstance of consent. In 2 Smith’s Ch’y. Prac., 50, it is laid 
down that “if a decree has been taken by consent, a bill of review 
will not lie against it, for ‘ consensus tollit errorem.’” For this broad 
doctrine a single authority is cited—Webb vs. Webb, 3 Swanston, 
658—a case which we will examine. ‘The Court will note, a con- 
sent there after great deliberation, to put a stop to family feuds: a 
settlement purely equitable and just—not impeached for fraud, or ad- 
vantage, or surprise, or coucealment—not for newly discovered mat- 
ter, nor upon any other legitimate ground for bill of review. In the 
absence of all these occasions for reviewing the decree, the promi- 
nent fact of consent given—a conseut not imveached—seems to have 
furnished the readiest answer; and a rule in a special! case—thus 
commending itself to the Court, it has been sought to have extended 
to a universal application. For a like citation in Mitford, p. 94, a 
single case ftom Ambler, Bradish vs. Gee, stands as the sole support. 
That was a case of consent made by counsel. The remedy of the 
party was declared to be against his counsel. There was no allega- 
tion of fraud or covin, surprise or other ground of interference, the 
consent remaining unimpeached. It is true that the Lord Chancel- 
lor does state hypothetically, that “if the decree was by fraud and 
covin, the party may be relieved against it, not by rehearing or ap- 
peal, but by original bill.” And it is this negative, wherein the val. 
ue of the authority consists, in the eyes of our adversaries. For this 
dictum, however, two authorities are cited—Richmond vs. Tailleur, 
1 P. Wms., 734-5. Lloyd vs. Mansel, 2 P. Wms., 73. 

It is not too bold in us to say, that that negative cannot be estab- 
lished by those cases. ‘They establish affirmatively that an original 
bill would not lie to set aside a decree by consent upon the fraud im- 
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puted in the first case ; and in the second, that a decree by consent 
obtained by fraud, not denied in the answer, was set aside upomorig- 
inal bill. If then, Lord Hardwicke is not supported by the authori- 
ties he invokes, what force can be given to the assertion, not pro- 
nounced upon the authority of his own great name, nor necessarily 
arising in the cause before him? In Lloyd vs. Mansel, Lord Mac- 
clesfield granted the relief, (as he says), notwithstanding the objection 
urged that, “ according to this rule, a decree might be set aside by 
original bill,” thus showing this course to be the exception and not 
the rule, and predicating the answer to the objection upon “ the 
gross fraud ’”°—“ an abuse of the Court, and sufficient to set any decree 
aside.” 

In Hicks vs. Conyers, M. S. Rep., 7 Viner’s Abridg., 398, Cow- 
per, Ch’r., declares, “It is irregular to bring a new bill to alter and 
vary a decree already pronounced,” &c. Again, “ by the course of 
the court, if the original decree had been inrolled, the now plaintiff, 
upon affidavit of new matter come to his knowledge since the former 
decree, might have a bill of review, but he cannot now be relieved 
against the former decree by this new bill and rehearing the former 
cause ; for the decree is right upon the pleadings and proof in the 
cause, and therefore cannot be varied upon a rehearing ; and the 
now plaintiff cannot be relieved upon his new bill, because it is con- 
trary to the course of the Court to alter a decree upon a new original 
bill exhibited after the decree pronounced.” ‘This case exhibits clear- 
ly the true bearing of the decision of Lord Macclesfield %bove cited. 
Another case relied on is Harrison vs, Ramsey, 2 Vesey, Sen., 488, 
A. D. 1752. That was a case of consent by counsel, against whom 
the party had recourse. Yet the Lord Chancellor, though he refuses 
the application, says—“ If they could prove collusion against the 
counsel, it would be a different thing.” Next, it is to be noted that 
there was no allegation of fraud or surprise—none of new evidence ; 
but on the,contrary, the editor and commentater, (Mr. Belt), in his 
supplement says, “the Court proceeded on the idea that the decree 
by consent was for the benefit of the infant, the party impeaching it.’ 
Again, the case is professedly founded on Bradish vs. Gee, in Am- 
bler, and upon another cited, yet less reliable, viz., Norcott vs. Nor- 
cott, 7 Viner’s Ab., 398. This case is reported at large in Colle’s 
Parliamentary Reports, which we exhibit to the Court to speak for 
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itself, as conclusively showing that the comment in Viner is as un- 
warranted as it is vague. ‘These embrace all the cases of conclu. 
siveness of consent. Now let us examine the authorities on the other 
side. : 

I refer the Court to Butterfield vs. Butterfield, 1 Ves., Sen’r., 133, 
154. 3 Ves., Sen’r., (Belt’s Suppl’t.) S.C. Here was an express 
decision’ that a decree by consent might be “set aside on appeal or 
after re-hearing.” In Burnesby vs. Powell, 1 Ves., Sen., 119 and 
283, the Court not only set aside a consent by a party, but also judg- 
ments or decrees of the Exchequer and Ecclesiastical Courts, which 
they could not directly review or reverse. 

In order to show the disposition with which Courts of Equity pro- 
ceed to defeat schemes of fraud, I cite—1 Molloy, 472 ; Lord Chan- 
cellor holding that there is no rule of Court not flexible to justice. 
2 Eden’s Rep., 115. 2 Schoale & Lefroy, 666. Also, 1 P. Wms., 
128. 

On the main point of consent,I cite also—4 Russell, 142. 1 
Brown, C. C., 484, which latter case clearly establishes that there 
is nothing conclusive in the consent, but that it may be explained and 
its reasonableness examined into. In Gould vs. ‘Tancred, 2 Atkyn’s 
533, the leave to file such bill of review was refused upon grounds 
which repudiate the doctrine of the conclusiveness of the consent giv- 
en; tor the Lord Chancellor, speaking of the newly discovered evi- 
dence, declares, “ this is a proper ground for a bill of review, suppos- 
ing the evidence came up to it,” &c. 

Buck vs. Fawcett, 3 P. Wms., 242, has been sought to be wrest- 
ed from us, who claim it as an authority in our favour, by an inter- 
pretation put upon the language of the Lord Chancellor opposed, as 
we think, to the plain meaning. The party petitioning for a re- 
hearing had entered into “ an order by consent to submit to the decree 
and not to appeal.” Notwithstanding, Lord King, who made the 
decree, allowed a re-hearing, which his successor, Lod Talbott, 
refused to vacate. On the occasion of such refusal, he says, “ This 
order is of a very singular nature, insomuch that had the agreement 
been disclosed to the Court, I hardly believe such order would have 
been made.” 

Our opponents attempt to ascribe the language of Lord Talbot, 
“this order is of a very singular nature,” &c., to the order for re- 
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hearing, whereas it is yety plain he refers to “the order by consent 
to submit to the decree and not to appeal.” Had that agreement been 
disclosed to the Court at the time of entering the decree, Lord King 
would never have made it. There was nothing singular in an order 
for re-hearing ; there was nothing even opposed to the consent not to 
appeal, And had the order for a re-hearing been considered so sin- 
gular, why did not Lord Talbot discharge it? On the-contrary, he 
says it is “ fitting the Court should have the opportunity of amending 
it ;” and yet “ more reasonable” in this case, in view of the action of 
his predecessor. The reporter seems thus to have considered the 
true reading of the decision as shown in the marginal note. We 
hold this case as a clear instance of the reversibility of decrees by 
consent. ‘There it was before decree enrolled—here, application is 
made after. The mode of relief is different, but the right to it stands 
on the same footing. 

I cite also, Earl Portsmouth vs. Effingham, 1 Ves., Sen., 430. 
Cann vs. Cann, 1 P. Williams, 723, 727. In this last case, though 
declining to interfere under its peculiar circumstances, he yet ex- 
cepts cases of “ ignorance and concealment,” which he admits would 
invalidate the consent and all rights accruing from it; an exception 
sustained, we think, by authority, and upon principles of equity and 
natural justice. See Brodereck vs. Brodereck, 1 P. Wms., 240. 

A case in principle, as well as in detail, strikingly like that at bar, 
we find quoted in 2 Wheeler’s Am. Ch. Dig., p. 472. It is the case 
of Broaddus vs. Broaddus, 3 Dana, 526, where, in case of deception, 
it is declared that “the Court should at any time it has power over 
the cause, reinstate the parties and admit the defence.” 

But it is alleged that our relief is only by original bill and not by 
bill of review. If the authorities already cited do not sufficiently 
point to this as the proper remedy, we would cite also—Wormley vs. 
Birkhead, 3 Atkyn’s, 309. Dexter vs. Arnold, 5 Mason, 304. Sto- 
ry’s Eq. Plead., sec 412, 413. Also, 421, 422. 

On the subject of parties we cite—Story’s Eq. Plead., 428. 1 
Leigh’s Rep., 108 and 121. Calvort on Parties, &c., p. 15, and 
48th Rule of Practice of Courts of Equity in U. S. 

We have made all those parties whose rights we seek to affect— 
all with whom any controversy exists. 
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Carmack & Baker, for Appellee : 


1. The granting a bill of review upon new matter is within the 
discretion of the Court. 2 Mad. Chy. Pr.,710. Story Eq. Pl., sec. 
417, and cases cited in note, especially Dexter vs. Arnold. 5 Ma- 
son Rep., 315, 2 Bar. Chy. Pr., 93. 

2. Appeals cannot be taken from decisions of the Court, made in 
the exercise of sound discretion, as distinguished from strict right. 
Armstrong vs. Wright, 1 Hawks N. C. Rep., 93,94. Burkett vs. 
Burkett, 2 Howard, 240. 

3. A bill of review will only lie from a final decree. Story Eq. 
Pl., sec. 408, a. 2 Bar. Chy. Pr., 93. 

4. The decree in this case was not final, and could not be until 
the return of the commissioners’ report, and a decree of confirmation 
thereon. Sess. Acts of 1844, p. 23, sec. 6. 

5. No rehearing or review can be had from a decree entered up 
by consent. 2 Mad. Chy. Pr., 712. 2 Smith’s Chy. Pr., 50. 1 
Barb. Chy. Pr., 367. Webb vs. Webb, 3 Swanst., 658. Harri- 
son vs. Ramsay, 2 Vesey, 488. Bradish vs. Gee, Ambler, 229. 
King vs. Wightman, 1 Anstruther, 80. Toder vs. Sansome, 7 
Brown’s Par. Cas., 244. Wall vs. Bushley, 1 Brown’s Chy. Cas., 
484. Morell vs. Lawrence, et al., 12 John.,521. Walton vs. Har- 
ris, 20 Wend., 563. Atkinson vs. Maups, 1 Cow., 709. Ringgold’s 
case, 1 Bland., 5,12. Syke vs. Lewellen, Wend., 18. McKim 
vs. Thompson, Ib., 270. Jones, et al., vs. Tollicoffer, 1 Car. Law 
Rep., 376. Bar. & Har. Eq. Dig. 4. Bridgman’s Equity Digest, 
143, sec. 5, 6. 


T. H. Hagner, for appellant, in reply said, that he proposed brief- 
ly to exhibit the circumstances under which the consent decree was 
made, the facts as then disclosed, and the newly discovered evidence 
whereon is grounded the prayer for the intervention of the Court. 
This proceeding for partition of the Arredondo Grant, in its incep- 
tion, was an amicable proceeding as between the parties to this re. 
cord. The claim of the appellant was for one fourth of the whole 
grant ; the evidence of his claim a deed from Arredondo & Son, da- 
ted 21 Jan., 1822, declared on its face to have been made pursuant 
toa contract entered into in 1818, the next year after the grant was 
made. This claim of the estate of Peter Mitchell had been recog. 
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nized by the appellees. Ina letter of 19 Sept., 1843, (pp. 18, 19, 
of record), John H. Lewis declares to Benj. A. Putnam, the Execu- 
tor, “I have been long aware of Mr. P. Mitchell’s claim, and am sat- 
isfied as to its justice ;” and again, in the same letter, “ Peter Mitch- 
ell claimed under deed from the Arredondos say 70,000 acres;” and 
again, “I have no design to throw any impediment in the way of 
Mitchell’s heirs.” And, as is shown in the record, this very proceed- 
ing for partition was the result of the united friendly action, as made 
to appear at the time, of the appellee, John H. Lewis, and the ap- 
pellant. 

On the 15th March, 1821, Arredondo & Son sold 144,8224 acres 
of the grant to Jasper Ward—(pp. 11, 12, of record), The agree- 
ment does not appear to have been signed by Sam’l. H. Betts, under 
whom the appellees claim, but by the Arredondos, whose partner 
Betts is alleged to have been. The appellant had no evidence at 
any time before the decree in this case, that Betts had assented either 
to the sale to Ward or to that to Peter Mitchell ; nor was such evi- 
dence called for had good faith been kept between the parties. The 
claim set up by Lewis and wife had been known to be 15,000 acres 
of land, conveyed by F. Arredondo on 15th Dec., 1831, under an 
arrangement between them, declared in the deed to be “a full and 
satisfactory arrangement by which a final settlement has been effect- 
ed between the said Arredondo and the said Lewis and wife, heirs 
and representatives of Betts.” And this 15,000 acres is alleged to 
be given and received in release and acquittance of all and every 
claim which the said Lewis and wife “may now, or at any time 
might or could, have to any part, share or interest of, in or to the 
results of the said mercantile house of F. M. Arredondo & Son, as 
the representatives of the said Samuel H. Betts, deceased, a partner 
of said house, as well as to any further claim to any part or portion of 
said grant.” Pp. 14, 15, of record. 

The appellant, as Executor of Mitchell, assured by the repeated 
recognitions of his claim, without suspicion of the truthfulness of the 
frequent reiterations by Lewis of the absence of all design to throw 
any impediment in the way of Mitchell’s heirs ; seeing that the lim- 
ited extent of the claim of Lewis and wife forbade the idea of any 
conflict from that quarter; knowing that there was no other claim- 
ant who could molest him, felt that his ca&e was sufficiently made 

37 








468 SUPREME COURT. 





Putnam vs. Lewis and Wife. 





out—even in the absence of the contract of 1818, recited in the deed 
to Peter Mitchell, which contract had been lost or destroyed. While 
such was the character of this proceeding, Lewis and wife filed their 
answers to the bill denying generally the titles of Mitehell and Ward ; 
yet, even after their answers, lest they might awaken suspicion of 
hostility, renewed protestations are conveyed to the appellant of the 
sincerity of Lewis—of the absence of all design on his part to inter- 
fere with the interests of Peter Mitchell’s estate. But what was his 
consternation when, on the trial of the cause, he discovered that al] 
these protestations were unmeaning words, and that the Executor 
was now called upon to make proof of his claim as against the rep- 
resentatives of Samuel H. Betts,—they insisting that Betts was a ful! 
partner of Arredondo & Son; as such, entitled to one-third of the 
whole grant ; denying that he had ever joined in the sales to Mitchel! 
and Ward, and demanding then and there proof of both. The appel- 
lant was thus completely at the mercy of John H. Lewis ; and to save 
any part of the land to the estate of his testator, was forced into a 
concession, without equivalent, of upwards of 30,000 acres of land, 
while Lewis and wife unjustly acquired, by his adroit management, 
45,000 acres over and beyond what they were fairly and legally en- 
titled to. 

The Court will see that the whole case, at the time of this forced 
consent, turned upon the point, whether Betts, being a partner in 
the house of Arredondo and Son, did or did not assent to the deeds 
to Peter Mitchell and to the sale to Jasper Ward. The appellant 
had no evidence of*such assent—was ignorant of the existence of 
such evidence, and submitted from necessity—ad vantage being taken 
of the circumstances by which he was surrounded; inveigled by a 
blind confidence into the trial of the cause, he was forced to succumb ; 
and the rights of the estate in his hands have been thus grossly trench- 
ed upon. Since that consent given—since that decree made—he 
has discovered “ new proof, relevant and material,” “ come to light 
-afier the decree was made, which could not possibly have been used 
at the time.” This new evidence, now set forth with the petition, 
as the ground of application “ for the license of the Court” to file a 
bill of review, discloses the following distinct facts : 

Ast. That Samuel Betts, on 29th August, 1820, acknowledged that 
the house of Arredondo & Son were then “owners of three-fourths 
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of the grant only, having previously diposed of one-fourth ;” (p. 9 of 
record)—which facts settle that the sale to Mitchel] was prior to 
1820, and that the one-fourth sold te him was an entire fourth of the 
original grant. ‘ 

2d. That Samuel Betts, on 15th March, 1821, together with his 
associate, did close with Jasper Ward, the sale of 144,822 acres of 
land—(p. 9 of record)—and on that declared they had but 70,000 
acres left; and that the sale was negotiated by Betts, and the con- 
tract drawn up and prepared by himeelt. 

3d. That Joseph Arredondo, prior to 1825, did expressly affirm to 
John H. Lewis the right of Peter Mitchell to 70,000 acres, as against 
each and every member of the firm of Arredondo & Son. 

4th. That in the winter of 1831-2, Lewis had a meeting with F. 
M. Arredondo, at St. Augustine, and with much trouble and by an 
advance of $200 in money, got him to transfer to Mrs. Lewis 15,000 
acres—she agreeing to give him a release of all other claims accru- 
ing to her; and that said deed was so accepted in satisfaction. (P. 
17 of record). 

5th. That, on Gct. 36th, 1833, Lewis declared his interest in the 
grant to be 15,000 acres; and referred to his deed on record as the 
evidence of his title—(p. 12 of the record),—and on 29th Oct., 1842, 
again declares this the extent of his claim, alleging that he “could 
have recovered more land by suit ;” and that he received such undi- 
vided portion ef 15,000 acres, abendening all further claim to any 
part or portion of the said grant. 

And the appellant alleges that these new proofs, at the same time 
that they establish an estoppel in law on Lewis and wife’s setting up 
these pretensions to a greater interest in the grant, render such pre. 
tensions, if set up, worse than idle. 

The counsel for the appellees, feeling the force of this accumulated 
evidence, yet insist that although it may prove that Lewis & wife got 
too much of the land, it does not show that Putnam, Executor of 
Mitchell, got too little. And they insist that there is nothing in the 
record to show that Samuel H. Betts, when he declared, on 29th 
Aug., 1820, “‘ we are owners of three-quarters of the whole tract, 
having previously disposed of one-quarter,” referred to the previous 
sale of one-fourth to Peter Mitchell. Now concede this for the sake 
of argument, and then the dilemma in which the learned counsel! 
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places his clients, is as fatal as his hypercriticism is refined. Lewis, 
as has been shewn, repeatedly recognized Peter Mitchell’s claim at 
70,000 acres; and it is evidenced, in 1822, by the highest muniment 
of title: this quantity must, then, come out of the land. Now, in 
March, 1821, Samuel H. Betts declares, “ We have about 70,000 
acres left.” The deed, then, to Peter Mitchell in January, 1822. 
took those 70,000 acres—the whole remainder of the grant ; and the 
counsel has thus proved his clients to be entitled to not one acre of 
land! 

But, I ask, does it not as well appear that Mitchell’s estate got too 
little as it does that Lewis got too much? Was not Mitchell enti- 
tled to one-fourth of the whole grant? Was not the sale to him made 
prior to 1820, and the deed in 1822; and is it not now shown that 
Betts was a party to the contract himself, admitting the sale made ’ 
Does not Betts himself declare that they had sold three-fourths of the 
grant, and in March, 1821, had property only in 70,000 acres? Rep- 
resenting a third interest in this residue, Lewis and wife have ob- 
tained 62,000 acres, more than 6-7ts of the whole—while Mitchell’s 
estate, representing one-fourth of the original grant of upwards of 
280,000 acres, have received less than 27,000 acres of land. The 
Court seeing, then, such rank injustice done under the forms of law, 
will it not look around it for the means of relief? 

But we are told, “ your resource is an original bill to set aside the 
consent for fraud.” And we are told at the same time, “ there is no 
fraud—Lewis has been guiltless of all fraud.” How then will such 
original bill bring us relief? It would be superfluous for me to go 
over the argument of my associate who examined nearly every case 
since cited by the other side ; nor will it be needful for me to bring 
in review the authorities which fortified our positions in the outset. 
We believe that these have lost none of their original force under 
the attack of the learned counsel, while those have gained no new 
vigor since their true bearing was pointed out by my associate. 

To the case of Atkinson vs. Manks, 1 Cowan, 693, we were cited 
by the appellee’s counsel, to establish that an order or decree in 
Chancery, entered by consent, is not the subject of an appeal or re- 
hearing. Now that case was in the Court of Errors, the appeal was 
from the decree of reference, and that decree was by consent. That 
is not this case. But examine the opinion of the Court, p. 709,— 
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‘“‘ Whether that decree was erroneous I do not consider open for in- 
quiry. The decree, in every thing that respects the reference, pur- 
ports to have been made by consent. Ifthe Chancellor was mista- 
ken in supposing Atkinson’s counsel to have consented to it, appli- 
cation should have been made to him to have the mistake as to the 
consent corrected. That course not having been pursued, this Court 
cannot try the question,” &c. “ We must take the fact as stated in 
the decree,” &c. Now what does this prove but that our course 
here is the correct one—to apply in the Court below to get rid of 
the consent. We do not appeal from the decree of partition. If we 
had done so, then our case would have been analogous to 1 Cowen, 
and we would have been met by the consent decree. But here, if 
the Court please, our appeal is from a refusal of the Court below to 
grant just such an application as the Court of Errors in New-York 
declare ought to be made. 

In Brockett vs. Brockett, 2 Howard, 238, the Supreme Court sim- 
ply declare that an application to the Circuit Court fo re-hear the 
same case after decree rendered, is an application to the discretion 
of the Court ; and that no appeal lies, such refusal not being “a final 
decree or order.” We apprehend it has no bearing upon the case 
at bar. , 

It is next alleged, that the granting or refusing of the leave to file 
a bill of review is a matter of “judicial discretion,” not open to ap- 
peal. Although I concede the general principle “that where the 
subject decided by the inferior Court is left by law to their discretion, 
as in the refusal to grant a mew trial, it has been adjudged that a 
writ of error will not lie,” (for which I cite 2 Har. & Gill, 81); yet 
I cannot yield that this comes within the rule. True, the granting 
of such a bill of review is not a matter of right, but of sound discre- 
tion in the Court ; but the license of the Court is to be given or re- 
fused under the law of Courts of Equity, and to affirm that when ex- 
ercised it is incapable of review in an Appellate Court is to clothe 
the inferior tribunal with an amplitude of power, beneath which the 
rights of parties litigant might be overwhelmed. 

The objection has been urged at some length, that the petition for 
leave to file a bill of review should have been filed on behalf of Peter 
Mitchell’s heirs ; that Executors and Administrators have only pow- 
er over the lands for the payment of debts or to effect division among 
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those entitled, and the acts of 1841, pp. 39-41, have been cited.— 
To this we say that the Court can decree that the bill of review may 
be filed=it will be at our own hazard whether all the parties proper 
are then made. Putnam, as Executor, is certainly a proper party, 
though perhaps not the only partys But if he is to be regarded, not 
as a party in interest, then in entering into the stipulation, he can 
alone be viewed as counsel entering into an improvident and ruin- 
ous consent under surprise and ignorance of the facts material to the 
exercise of a sound discretion, and a fortiori ought not the heirs be 
bound by such a consent. Drought vs. Bedford, 1 Molloy, 572. 
Furnival vs. Bogle, 4 Russ., 142. Gould vs. Tancred, 3 Atk., 533. 
Buck vs. Fawcett, 3 P. Wms., 242. 

And if the counsel have indeed succeeded in disproving any fraud 
on the part of Lewis, then our case rests on the ground of surprise, 
ignorance of facts, newly discovered proofs come to light since the 
decree made—and this bill of review, and not an original bill, is the 
proper remedy. , 

The only remaining matter I will examine is upon the suggestion 
of the Court, the nature of a decree of partition. Is it final or inter- . 
locutory merely? The 6th sec. of Act of 1844, under which this 
bill was filed, contemplates yet another decree, upon the confirma. 
tion of the report, a “final decree shall be entered, which shall ac- 
cordingly vest in the respective parties the title,” &c. But may it 
not be that the term was here used merely to indicate the closing of 
the whole matter, and not in the sense in which our Statute of Ap- 
peals and the Courts regard it? The proceeding by partition at 
common law was by writ “de partitione facienda.” ‘That partition 
was made by the Sheriff, and 12 lawful men of his bailwick, the 
text of Littleton is, “ the judgment shall be thus, that partition shall 
be made,” &c. 1 Coke’s Inst., 168,a. Lord Coke adds, “ and it 
is to be observed that there be two judgments in a writ of partition. 
‘Of the former, Littleton speaketh in this place. And when partition 
is made by the oath of twelve men and arrangement and allotment 
thereof, and so returned by the Sheriff, then the ‘latter judgment is 
“+ ideo consideratum est, quod partitio predicta firma et stabilis in per- 
petuum teneatur ;’ and this is the principal judgment. And of the 
other, before this is given, no writ of error can lic.” Now, in the 
motes on 3d book of the Institutes, 169, a, note 23, several new modes 
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of partition are noticed, amongst the rest, “a compulsory mode by 
decree of Chancery exercising its equitable jurisdiction on a bill filed 
praying for a partition, in which case it is usual for the Court to issue 
a commission for the purpose to various persons who proceed with- 
out a jury.” This mode was unknown in Littleton’s time,—the ear- 
liest instance of a bill for partition is thought to be in “the time of 
Elizabeth. 

It is manifest that this is the character of the proceeding in analo- 
gy to which our statute is framed, and the practice in Chancery will 
be the best guide to determine whether the decree in question is 
final or not. In Baring vs. Nash, 1 Ves. & Beames, 555, we are 
told that the remedy at law by writ was extended to bills in equity 
by stat. 31 Hen. 8, and 38 Hen. 8; and in Wiseby vs. Frisby, 3 
Randolph, 370, it is declared to be a remedy substituted for the diffi- 
cult and perplexed remedy by writ of partition. 

Now the difference between a judgment at law in partition (which 
is that spoken of by Littleton & Coke where they tell of the two judg- 
ments and that the second is the principal one), and a decree in 
equity in partition is very great. It is pointed out in 1 Maddock’s 
Chan., 245: “A partition at law operates by the judgment of a Court 
of law and delivering up of possession in pursuance of it, which con- 
cludes all the parties to it ; partition in equity proceeds upon convey- 
ances to be executed by the parties.” In 2 Newland’s Ch., 327, is 
a precedent of such a decree. Sir William Grant, Master of the 
Rolls in Agar vs. Fairfax, 17 Ves., 543, says, “the Court is to as- 
certain the proportions and rights of the parties, and when that is 
done, then the duty of the commissioners begins.” From the decree 
in that case an appeal was at once taken to Lord Eldon, Chancellor ; 
and it will be noted that after the appeal, the cause was yet heard 
for further directions and upon the costs. Yet a decree may be final 
although it require the confirmation of a further order of the Court 
before it can be acted on. 1 Barbour’s Chan. Prac., 332. Neither 
does the reservation of liberty to any party to apply to the Court for 
directions, alter the final nature of the decree. Same, p. 333. We 
would submit then, under these authorities, that although the bill in 
equity may be in its effect and object the same as the writ at com. 
mon law, yet the decree embodies in itself both judgments. All the 
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judicial power of the Court is put forth in the one decree—all that 
follows after is the execution of it. 


Batrzett, J., delivered the following opinion : 


The record in this case presents an application for a bill of review 
through a petition and affidavit for that purpose, alleging the pen- 
dency of a suit in Chancery between petitioner and others, and de- 
fendants and others, for partition and the rendition of a decree in the 
case, which is stated to have been duly recorded and signed. It asks 
for liberty to file a bill of review for the purpose of having said de- 
cree reviewed, reversed and set aside, having recited facts, in the 
opinion of the applicant, sufficient to entitle him thereto. 

The Court below refused the application, from which an appeal is 
taken to this Court. 

It is conceded that a bill of review lies only after a final decree, 
so that the first enquiry is whether the decree rendered in this case 
is of that character. 

By reference f6 the record, it is seen that the decree passed by 
consent for the ascertaining the intetest of the respective parties, and 
also appointing commissioners to maxe partition of the lands and 
premises mentioned in the pleadings among the said parties, accord- 
ing to their respective rights and interests therein, as ascertained by 
this Court and established by this decree, and said commissioners 
were ordered, after having made such partition, to “ report the same 
in writing to this Court without delay.” 

We are clearly of opinion that this is an interlocutory and not a 
final decree. “In proceedings in partition, both at law and in equi- 
ty, there are two judgments and decrees, the one interlocutory and 
the other final. The first is quod partilio fiat inter partes detene- 
mentis, upon which a writ or commission goes commanding that par- 
tition be made, and upon the return of this writ or commission exe- 
cuted, if the proceedings are approved by the Court ; the second judg- 
ment is given quod partilio predicta firma et stabilis in perpetuum 
teneatur. ‘This is the principal judgment, and of the other before 
this is given no writ of error lies.” 1 Coke Litt., 167, b., 168, a. 
Thomas Coke, 1 vol., 807-8. 8 Missouri Rep.,55. “All the au- 
thorities state that a bill for partition is exactly the same as the writ 
at common law.” 17 Vesey, 549. 
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It is contended, however, that the test of a decree’s being final,.is 
that an appeal will lie upon it ; and we have been referréd to vari- 
ous cases of partition in the English Courts, showing appeals from 
decisions of the Master of the Rolls to the Lord Chancellor in cases 
like the one under consideration. If their mode of proceeding were 
like ours, such an authority would be entitled to great respect. But 
we find no such similitude or resemblance. By our statute, which 
in this respect is the same as that prevailing in the Circuit and Dis- 
trict Courts of the United States, a decree must be final before an 
appeal can be had. Not so in the English Courts of Chancery ; for 
there an appeal may be taken from every order on a petition, mo- 
tion or interlocutory decree, in the progress of the suit; and this 
seems to be the course im New-York. 3 John. Chy., 66, 68, 123, 
163. 15 Vesey, 184. 16 Vesey, 213, 218. 18 Vesey, 453. 9 
Vesey, 319. 14 Vesey, 184. 15 Vesey, 585. 

If there were doubt, however, as to the character of this decree 
upon the authorities, there can be none under the law of the Legis- 
lature under which this proceeding was instituted. The sixth sec- 
tion of the Act “ to provide for the partition or division of real estates, 
approved 14 March, 1844,” enacts that either party may file objec- 
tions to the report of the commissioners within ten days after they 
shall be notified of the filing of the same, &c. ; and if no objections 
are filed, or if the Court is satisfied that they are not well founded, 
then the report shall be confirmed, and a final decree shall be en- 
tered up, which shall accordingly vest in the respective parties the 
title of the several parcels or portions of the premises allotted to them 
respectively, and shall give to each of them the possession and quiet 
title to their respective shares as against the other parties to the suit, 
or those claiming through or under them, and a certified copy of said 
decree recorded in the office of the County Clerk in which the lands 
lie, shall have the same effect as if mutual releases had been execu. 
ted between the parties. Acts of 1844, pages 23-4. 

The decree in this case being interlocutory, a supplemental bill in 
the nature of a bill of review, would seem to be the appropriate rem- 
edy. 2 John. Chy., 490. 2 Atk. 40,534. 2 Vesey, Senr., 598. 
Mit., 71. 17 Vesey, 177. Possibly an original bill might accom. 
plish the object. This, however, will be for the consideration of the 
Circuit Court. We, then, concur with that Court in refusing to 
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grant the petition and dismissing the case, and order that the same 
be affirmed without prejudice to an application, if thought proper, for 
other appropriate proceedings. 

The decree is therefore affirmed with costs. 
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of a party, it cannot be revived un- 
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the representative of the party de- 
ceased. Brett v. Ming, Admin’r. 
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. The Act of the General Assembly, 
** that all cases now pending in said 
Court of Appeals shall be transfer- 
red to said Supreme Court, and tri- 
ed and decided therein and thereby, 
except cases cognizable by the Fed- 
al Courts,” is imperative; and there 
is no cause for questioning the pow- 
er of the General Assembly to pass 
such alaw. Stewart v. Preston, 
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AGREEMENT. 


i. As a general rule, a verbal agree- 
ment between the parties to a writ- 
ten contract, made before or at 
the time of the execution uf such 
contract, is inadmissible to vary its 
terms or affect its construction ; but, 
after the contract is reduced io wri- 
ting, it is competent to the parties 
at any time before the breach of it, 
by a new contract not in writing, 
either altogether to waive, dissolve 
or annul the former agreement, or 
in any manner to add to, subtract 
from, or vary or qualify the terms of 
it. Spannv. Baltzell, - - 301 

2. In cases of a substituted agreement 
the plaintiff can always declare on 
the written contract ; and, unless de- 
fendant can prove performance ac- 
cording to the termsof the contract, 
or according to the agreement for a 
substituted performance, the plain- 
tiff \would be entitled to judgment. 
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But these cases of substituted oral 
agreements being considered in the 
light of new contracts, it is requi- 
site that they be made upon some 
new and valuable consideration. 


. An agreement between an endorser 


and an endorsee of a note by which 
the endorser promised to pay the 
note at maturity, punctually and 
without fail, out of his own funds, 
and the endorsee, in consideration 
thereof, agreed to receive payment 
in bank notes or bills of the South- * 
ern Life Insurance & Trust Compa- 
ny, which were depreciated, is a 
substituted agreement founded on a 
good and valuable consideration, 
and is binding on the parties. - J. 
The statute of frauds does not ap- 
ply to such new and substituted a- 
greement, inasmuch as the endorser 
had for his object « benefit which he 
did not before enjoy, accruing im- 
mediately to himself, and by which 
he could pay the note with a less 
sum than was originally to be paid 
by him in case of default by the ma- 
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. As ageneral rule, until judgment is 


signed or there is a final judgment, 
amendments to the pleadings may 
be allowed to the parties upon prop- 
er and equitable terms, and the de- 
Clatation may be amended at any 
time so long as the proceedings re- 
main in paper. Stewart & Fon- 
tainev. Bennett, - - - + 437 


- The doctrine of amendments, as it 
_stands at the common law, indepen- 


dent of the statutes of amendments 
and jeofail, seems based upon tie 
discretion of the Court, and appli- 
cations for amendments are in the 
nature of appeals to the equitable 
side of the Court. - - - - 
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fendants, A, B, C and D, and service 
of the writ perfected on A, B and 
C, who filed a joint plea of non-as- 
sumpsit; afterwards, all the defen- 
dants filed a joint plea in abatement, 
and of the statute of limitations. 
Plaintiff then dismissed the suit as 
to C, and a trial was had and a ver- 
dict rendered against A, B and D; 
but on motion a new trial was grant- 
ed. Plaintiff thereupon, by leave 
of the Court, amended his writ and 
declaration by striking therefrom 
the names of C and D as defendants, 
and upon atrial a verdict was ren- 
dered against A & B. Held, that 
the Court had a right, in its discre- 
tion, to allow plaintiff to amend his 
writ and declaration by striking out 
the names of C and D as defendants ; 
and that the allowing of such a- 
mendment was not error for which 
this Court will reverse the judg- 
ment. - - - - - - = = Jb. 
After the death of an appellee, the 
judgment of the Court below was 
affirmed without naming the admin- 
istratrix of the deceased appellee, 
when, from the nature of the entry 
in the judgmem of the Court of Ap- 
peals, it was manifest that the ad- 
ministratrix appeared there by her 
counsel, and it was highly probable 
that her name, as administratrix, 
must have been meutioned to the 
Court, else the Court would not 
have heard the cause; so that it was 
almost a moral certainty that the 
leaving of her name out of the re- 
cord was a clerical error. Held, 
that upon the filing of the letters of 
administration this Court will make 
the administratrix a party, and so 
amend the judgment that she may 
have execution thereof in her own 
name; with a saving, however, to 
all persons of the rights which they 
have acquired since the rendition of 
the judgment. Brett v. Ming, 
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Territory to a District or Circuit 
Court, or to the Supreme Court ot 
the United States. - - - - I 
do a criminal case, a certificate ot 
a judge who pre sided at the trial, 
which neither states nor intimates 
a doubt upon any legal question, but 
merely expressesa desire to have the 
cause heard before the Court of Ap- 
peals, is not sufficient to give this 
Court jurisdiction. State v. Call, 
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. Where two separate and distinct 


rules are taken at the same time a- 
gainst the Marshal, which, after a 
joint trial, are dismissed by one or- 
der or judgment of the Court, the 
parties to the two rules cannot le- 
gally unite in one joint appeal bond ; 
although the erder or judgment al- 
lowed the parties an ap peal upon 
their filing their appeal bond. 
such a case separate aj 
be taken. Moseley and 
Executor v. Shepherd, - - 15 
By the Constitution of the State the 
jurisdiction of this Court being ap- 
pellate only, so much of the Act of 
the Legislature of the Territory otf 
Florida, approved Gth February, 
1541, entitled, ** An act regul 
appeals aud writs of error in crimi- 
nal cases,” as enables a judge hay- 
ing a doubt upon a legal question 
arising on the case at the trial be- 
low, to continue the case and make 
a statement in writing of the ques- 
tion of law, and transmit the same 
to the Court of Appeals for its con- 
sideration and decision, and directs 
the judges of the Court of Appeals 
without delay to decide the same, is 
inoperative ; and this Court has no 
jurisdiction of cases brought up un- 
der said Act. State v. Chartes, a 
Sfave, - - - - + = = 298 
tion of A, 

who claimed to be the owner of a 
written paper filed with an indict- 
ment, an order was granted allow- 
ing him to withdraw the paper, 
which he accordingly did; atter 

wards, upon a petition filed | by the 
Solicitor of the Circuit before the 
judge of the Circuit, another order 
was made directing A to show cause 
why the former order granting him 
permission to withdraw the paper, 
should not be rescinded, and why he 
should not return it to the files of 
the Court; and at the first terz 


in 
)peals should 


Willis’ 
157 


auing 
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the Court thereafter, A having 
shown cause by filing an answer to 
the petition, the order nisi was 
made absolute, and A directed to 
return the paper in accordance with 
the prayer of the petition. Held, 
that the petition and the procced- 
ings under it, are not properly mat- 
ters of record; and that no appeal 
will lie in such case either at com- 
mon law or in virtue of the several 
Acts of the Legislature of Florida 
giving the right, and regulating the 
mode, of suing out writs of error 
and prosecutingappeals. Fraser v. 
Livingston, -' - = 392 


7. Such case properly belongs to that 


numerous class of rules and orders 
of a swmmary character which a 
Court of record is empowered, in 
its discretion, to make in regard to 
causes therein pending or determin- 
ed, or otherwise relating to the re- 
cord, proceedings and files of the 
Court, in the exercise ot its inhe- 
rent powers of general superinten- 
dence and control over all matters 
atfecting its dignity and policy, or 
its due and rightful administration 
of the laws; and such matters are 
not subject to be reviewed by writ 
of error or appeal in the halls of su- 
perior tribunals. - -' Ib. 


. Under the laws of this State no ap- 


peal will lie from an interlocutory 
decree. Putnam, Executor, v. 
Lewis and Wife, - - 455 


BANKRUPTCY. 


. By the Sth section of Act of Con- 


gress to establish a uniform system 
of bankruptcy throughout the Uni- 
ted States, the assignee in bankrupt- 
cy cannot maintain an action unless 
it be brought within two years after 
the declaration and decree of bank- 
ruptey. Archer, Assignee, v. Du- 
vals Adm’rs., s & « 219 


BILL OF EXCEPTIONS 


The office of a bill of exceptions is 
to give the facts on which the Court 
decided, and shculd give all the facts 
bearing upon the decision, so that 
the Appellate Court may know ful- 
ly and clearly every thing which in- 
fluenced the decision of the Court ; 
and after a verdict, this Court is in- 
clined to notice only the objections 
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raised by the bill of exceptions. 
Horn’s Executors v. Gartman, 
64 


. A note filed in a cause, but not 


connected with the declaration by 
a bill of exceptions showing that it 
had been given in evidence in the 
Court below, cannot be deemed a 
pa:t of the record submitted for the 
inspection of this Court ; nor can it 
be brought before this Court by an 


assignment of errors. Dorman v. 
Bigelow, - - - - = + 281 
. A bill of exceptions is necessary 


when the alleged error cannot oth- 
wise appear onthe record. - - J. 


BILLS OF EXCHANGE anp PRO- 


MISSORY NOTES. 


1. Whatever interest would pass by a 


general or full endorsement, it seems 
will pass by a qualified endorsement. 
Stewart v. Preston, 10 


. In an action against the endorser, 


je) 
: 


— 


on 


the true and correct enquiry seems 
to be, whether the holder of the 
note has made use of due and rea- 
sonable diligence to bring home no- 
tice of the dishonor to the party 
whose contingent liability depends 
upon having such notice. Due dil- 
igence on the part of the holder to 
obtain payment from the maker, be- 
ing a condition precedent on which 
the liability of the endorser de- 
pends, it is well settled, must be 
proved to enable the party to re- 
cover. Whitaker v. Morrison, 

25 
Proof of demand and notice of dis- 
honor of a bill or note must not rest 
on mere inference or light presump- 
tions, but must be of a stronger and 
more affirmative character. - - Jd. 


. The testitnony of a Notary that it 


was his invariable habit to give no- 
tice, and believes he gave it in this 
case, but that he had no recollec- 
tion of the present case except from 
the papers shown him, and that the 
answers he gave were not from 
knowledge or recollection, but from 
his habits of doing business: Held, 
to be insufficient evidence of notice 
to fix liability of endorser. - 
A payment on a note, or a promise 
to pay, after full knowledge of the 
default, precludes the party making 
the one or the other from insisting 
on a want of notice ; but the prom- 
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ise must be clear, explicit and un- 
conditional, and the tacts of such a 
nature as clearly to warrant a pre- 
sumption of the waiver. - - Jb. 
. Apart payment of a note by the en- 
dorser, not explained or qualified by 
any accompanying circumstances, 
will be held to be sufficient evi- 
dence of waiver of notice. But 
where the payment by the endorser 
was made with the money of the 
maker and by his request, the en- 
dorser acts as mere agent of the ma- 
ker, and the transaction is so quali- 
fied and explained as to preclude all 
idea of an actual or intended waiver 
onthe partoftheendorser. - - Jb. 
. It isa general rule that an endorser 
once discharged by want of notice 
or laches of the holder, is always 
discharged, and cannot again be ren- 
dered liable except by some volun- 
tary act or agreement ; if an act, it 
must be clear and unequivocal and 
incapable of explanation or qualifi- 
cation ; if an agreement, it must be 
so clear that a new promise is in- 
ferred, and the original liabilities 
by force of this pectin incurred a- 
new --- 
A plea filed under oath alleging the 
failure or want of consideration of a 
bond, note or other instrument of 
writing, throws the onus of proving 
the consideration of the instrument 
sued on upon the plaintiff; but the 
consideration can be enquired into 
only between such parties, as it 
might have been at common law. 
White v. Camp, - - - - 94 
In an action by an endorsee against 
the maker, the plea under oath de- 
nying the consideration of the in- 
strument sued on, does not throw 
the onus of proving the considera- 
tion on the plaintiff. - - - J. 


10. When a bill or note is endorsed in 


1 


blank the presumption of law is 
that it was endorsed on the day of 
its date, or at least before it was 
due; andif the defendant alleges 
that it was endorsed after it was due 
the burthen of. proof is on him to 
showit. - - - - - - - J. 
1. A made a promissory note to pay 
Basum of money on a day certain, 
and C endorsed thereon, “I agree 
to stand security for the payment of 
the within amount.” Held, in an 
action against C, that his underta- 
king, by the said endorsement, was 
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not within the Statute of Frauds of 
this State, and that the action was 
maintainable agent him. Dorman 
v. Bigelow, - - - = 281 


12. The ot iginal protest of the demand 


and non-payment of a promissory 


* note, is admissible in evidence and 


evidence of its contents, when the 
Notary who made it testifies that it 
was drawn up at the time of the de- 
mand of payment, and that he be- 
lieves the facts stated therein to be 
true and to have occurred, else he 
would not have certified to their oc- 
currence as Notary ; but that he re- 
collects none of the facts indepen- 
dent of the wwe Spann v. Balt- 
zell, - - = - - = -302 


13. Where a Notary testified that he 


sent notice of non-payment to the 
defendant, as stated in the certifi- 
cate endorsed upon the protest of 
the note, which certificate stated 
that due notice of the protest was 
given the endorser by depositing 
the notice in the P. O, at Apalach- 
icola, addressed to R. C. S., Frank- 
lin, Alabama, the reputed place of 
his abode: Held to be sufficient 
proof of notice. - - - - - Jb. 


14. No particular form of notice of 


dishonor of a note being necessary, 

it seems the notice would be good 
if it be sufficient to put the party on 
enquiry, and prepare him to pay the 
note or defend himself; and even if 
there be some uncertainty in the 
description of the bill or note, if it 
does not tend to mislead the party, 
it willbe good. - - - - - J. 


15. When a note was made payable 


at the Agency of the Southern Life 
Insurance & Trust Company Bank, 
Apalachicola, which had been re- 
moved from Apalachicola some 
weeks previous to the day of the al- 
leged presentment of the note, such 
removal rendered the demand at the 
Agency impossible ; and when, de- 
mand having been made at the place 
of payment of the note, it was found 
that the Agency had been removed 
from Apalachicola, a sufficient de- 
mand was made to fix the endorsers. 

It. 


16. When facts or circumstances exist 


which amount to an excuse, or do 
away the necessity of a demand, the 
declaration may be in the usual 
form; and proof of the facts which 
dispense with a formal deinand, will 
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in law be deemed proof ofademand. 4. If several persons sign an instru- 
Ib 


17. A promissory note reading, ‘* On 


_— 


ad 


demand the first of January next, I 
promise,” &c., is payable presently, 
and suit may be brought thereon 
immediately, without demand,—the 
words, “ first of January next,” ap- 
plying to the interest and not the 
principal. The interest on such a 
note begins to run from the first of 
January, and not from the time of 
demand. Brett v. Ming, Adm’z., 

447 


BOND. 


. Where a plea alleged that long af- 


ter the signing, sealing and delivery 
of the bond asa joint and several 
obligation, and after it had been en- 
dorsed and assigned, and also after 
the death of one of the obligees, the 
said bond was altered and changed 
materially, by the assignee thereof 
procuring the name of N. T. to be 
added thereto as one of the obli- 
gors; and also that. about one year 
after the procuring of the name of 
N. T. to be added, the said bond 
was again altered and changed ma- 
terially, by the assignee thereof pro- 
curing the name of defendant to be 
added thereto as one of the obligors, 
but did not allege that the altera- 
tions were made without the knowl- 
edge, license or consent of defen- 
dant: Held, that a demurrer was 
well taken, and that the plea was 


defective. Cotten v. Williams, 
37 
. It by no means follows that because 


the allegation that the alteration 
was made without the knowledge, 
license or consent of defendant, is 
of a negative character, that it is 
not essential to the validity of the 
plea ; or that the defendant, had he 
made the allegation, would have 
been required to prove it, there be- 
ing many negative allegations which 
must be made in the pleading, but 
which the party making them is not 
by law requiredto prove. - - J. 
A plea alleging merely that seals 
were affixed to a bond without the 
consent of defendant, without also 
alleging that it was done with the 
knowledge, or by the ‘authority, or 
direction of the plaintiff, is not suf- 
ficient. - - - - - = - Jb. 


ment concluding with ** witness our 
hands and seals,” some putting seals 
opposite their names and others not, 
such as did not affix seals will be 
presumed to have adopted the seals 
already there, - = - - - JB 
. If the name of an obligor be added 
to a bond after it has been executed 
and delivered, whatever effect it 
may have on the rights of parties 
who signed it before him, the per- 
son who thus signed cannot avail 
himself of it to defeat his own deed 
—such an instrument is good as to 
him, - - - - - --- DB 
. The 34th-section of the “* Act reg- 
ulating judicial proceedings,” does 
not place the several classes of in- 
struments therein mentioned upon 
a footing, in all respects, with com- 
mercial paper, yet the effect of it is 
to make them negotiable by assign- 
ment orendorsement, - - - Jb. 
It is not necessary that the assign- 
ment of a bond or writing obligatory 
should be under seal. - - - Db 


g. Where a party signed a bond as a 


joint and several obligation after it 
had been sealed and delivered by 
other parties as their joint and sev- 
eral obligation, and also after it had 
been transferred to a third party by 
the endorsement of the obligees, and 
after one of the obligees had died: 
Held, in a suit against the party so 
signing, that, he being the last sign- 
er, was estopped from availing him- 
self of these facts to avoid his lia- 
bility as a joint and several obligor 
of the bond. Zhompson v. Wil- 
liams, - - - - - - = = 56 


CLAIM TO — LEVIED 


Vide Practice. 
COMMON CARRIER. 


1. Where the declaration alleges titat 


defendant followed the occupation 
of master or owner of a steamboat 
plying on a navigable river, this is 
a sufficient averment to fix the char- 
acter which the common law at- 
taches to masters and owners of 
ships, steamboats, &c., so as to 
charge the defendant with a breach 
of the duty which alone results from 
that character, without an express 
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averment, tofidem verdis, that defen- 
dant was a common carrier. Ben- 
mett v. Filyaw, - - - - 403 
In such case the onus probandi is 
upon the defendant to show that in 
virtue of some special pubiic notice, 
or other good legal ground, he was 
tiot chargeable and responsible as a 
common carrier in his capacity and 
occupation of master or owner of 
the steamboat in question. - - Jd. 


CONSIDERATION. 


. A plea filed under oath, alleging 


the failure or want of consideration 
of abond, note or other instrument 
of writing, throws the onus of prov- 
ing the consideration of the instru- 
ment sued or upon the plaintiff; 
but the consideration can be enquir- 
ed into only between such partics 
as it might have been at common 
law. White v. Camp, - - 94 


- In an action by the endorsee a- 


inst the maker, a plea under oath 
eying the consideration of the in- 
strument sued on does not throw 
the onus of proving the considera- 
tion on the plaintiff. + - - J. 
The affidavit of a want or failure of 
consideration should be drawn in 
issuable terms and confined to a sin- 
gle allegation, and should not-be in 
the alternative or double; it should 
be so constructed as fo apprise the 
plaintiff what facts he would be re- 
quired to prove on thetrial. - J. 


CONSTRUCTION. 


. In construing an instrument of wri- 


ting, a Court cannot consider one 
ary art to the exclusion of another ; 

t must Jook at the whole to per- 
ceive the design of the maker. -- 
Stewart 0. Preston, - - 10 
Vide Deed. 


CONTRACT. 


. That clause of the preemption laws 


of the United States which declares 
*all assignments and transfers of 
the rights hereby secured prior to 
the issning of the patent, shall be 
null and void,” does not make void 
a contract for the sale and transfer 
of the righis whicha settler expect- 
ed thereafter to acquire, but refers 
only to a sale and transfer of the 


4 


a 


uo 


— 
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rights already eee 2 Taylor v 
Baker, - - - - 245 
A sale by a settler on the public 
lands ot the improvements made by 
him, forms a good and sufficient 
consideration for any contract or 
price the purchaser may agree to 
pay for the possession of such im- 
provements. - - - - 

The relinquishment by a settler on 
the public lands of the bounty ot 
land which he expects to receive 
from the General Government, and 
the surrender of his improvements 
and of the possession to the vendee. 
is agood and valid consideration to 
support a contract for the sale and 
transfer of such expected bounty of 
landand the improvements thereon : 
and such sale and transfer is not 
prohibited by the Act of Congress 
granting preemption rights. - - . 


. A promise to pay the debt of an- 


other made in writing and signed 
by the party to be bound, but with- 
out expressing the consideration on 
which the promise is founded, is 
sufficient, and is not within the sta- 
tute of Frauds of this State. Dor- 
man v. Bigelow, - - - - 281 


. When a contract is, by force of a 


statute, illegal at the time of its in- 
ception, no action can be maintain- 
ed upon it, although the statute de- 
claring it illegal be repealed.— 
Mitchellv. Doggett, - - - 356 


CORPORATION. 


. An action cf trespass vi et armis 


will lie against a corporation. Ed- 
wards v. U. Bank, - - =~ 136 
In an action of trespass against a 
corporation, the trespass being al- 
leged to have been committed in 
one county and the action brought 
in another, and the one in which 
the corporation has .its office and 
transacts its business, it is too late, 
after verdict, to object that the ac- 
tion was brought in the wrong coun- 
ty; or that it should have been 
brought in the county in which the 
trespass was committed. The de- 
fect is cured by Statute 16 and 17, 
Car. 2, which is in force in this 
State. - - - - - - - = Bb. 


. A corporation is included in the 


10th sec. of the ** Act regulating 
judicial proceedings,” and must be 
sued in the county in which the of- 
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fice of such corporation is kept. 
Ib. 


DEED. 


. An interlineation or erasure appa- 


rent on the face of a deed, does not 
of itself avoid it; to produce this 
effect, it must be shown to have 
been made under circumstances 
which the law does not warrant. 
Stewart v. Preston, - - - 10 
Where A executed an instrument, 
purporting to be a deed of gift of a 
certain slave, to his son-in-law B, 
which was presented by B to the 
recording officer for registration, 
and duly recorded; but which in- 
strument, at the trial, was produced 
by the Executots of A, under a no- 
tice from B, A, by his last will and 
testament, subsequent to the date 
and registration of the deed of gift, 
having revoked it: Held, that this 
was sufficient evidence ot the deliv- 
ery of the deed to B; and that the 
fact that the instrument was pro- 
duced on the trial, by the Execu- 
tors of A, under notice from B, did 
not alter the case. Horn’s Execu- 
tors v. Gartman, - - - - 683 


. An instrument, intended to operate 


as a deed, shall so operate, if it is 
not legally impossible to do so. 
1b. 


. There is one general principle that 


runs through the construction of 
deeds—that they are to be constru- 
ed most beneficially for the party 
to whom they are made; and sec- 
ondly, that a deed shall never be 
void, when the words may be ap- 
plied to any intent to make it good. 

Ib. 
A deed of gift to a son-in-law, is 
not void for want of a considera- 
tion; the agreement, with respect 
to chattel interest, being under seal, 


‘ imports aconsideration at law. - Jd. 


_ 


DEMURRER. 


. On demurrer, the Court will give 


judgment for the party who on the 
whole case appears entitled to it, 
and against the party who commit- 
ted the first error. Parkhill’s 
Adm’r. v. U. Bank, - - - 110 


. After demurrer to a plea, it is too 


late to object that it was not filed in 
time. Manley & Moseley,4Adm’rs., 


39 


v. U. Bank, - - -c« 2 


3. Under a statute of the State, a par- 


a" 


to 


~ 


ty is entitled, after his demurrer has 
been overruled, to withdraw it, and 
reply to the pleading. If he fails to 
do this, judgment final will be en- 
tered against him. Archer, As- 
signee,v. Duval’s ddm’rs., - - 219 


ENDORSER. 


. The endorsement of a note is not a 


collateral undertaking, within the 
meaning of the statute of Frauds ; 
but is a new contract between the 
endorser and endorsee. The con- 
tract of each endorser being thus an 
independent one, he stands on the 
same footing as any other contrac- 
tor, and possesses the same rights 
and powers as to any alteration, re- 
vision or waiver of his contract of 
endorsement, by and with the con- 
sent of the endorsee. Spann ov. 
Balizell, - + - © «© e« 301 


. An agreement between an endorser 


and an endorsee of a note, by which 
the endorser promised to pay the 
note at maturity, punctually and 
without fail, out of his own funds, 
and the endorsee, in consideration 
thereof, agreed to receive payment 
inthe bank notes or bills of the 
Southern Life Insurance and Trust 
Company, which were depreciated, 
is a substituted agreement, founded 
on agood and valuable considera- 
tion, and is binding on the parties. 

Ib. 


ENTRIES. 
Vide Evidence. 


EQUITY. 


. The Administrator of a deceased 


wife is entitled to receive her dis- 
tributive share of her fathers estate ; 
and a bill filed by him for that pur- 
purpose against the Executors of the 
last will and testament of her father 
will be sustained. Bluett, 4dm’r., 
v. Executors of Nicholson, - - 384 


. The identity of the answer and par- 


ty who made it being shown, an 
answer of a party toa Bill in Chan- 
cery, which is depending and be- 
fore the Court, may be read in evi- 
dence in a Court of law to the jury, 
without the reading of the Bill ; and 
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if the name and description of the 
defendant in law agree with the 
name and description of the party 
answering in equity,it is prima fa- 
cie evidence of identity. Randall 
v. Parramore & Smith, - 409 
The Bill, as a general rule, is not 
read ; but an exception to the rule 
is, that where the answer is an an- 
swer to particular interrogatories in 
the Bill, it also must be read; so, if 
the answer is obscure and needs any 
portion of the Bill to be read to ex- 
plain it, then it may be read. - Jd. 
A decree for the partition of land, 
passed by consent, ascertaining the 
interest of the respective parties, 
and appointing commissioners to 
make partition of the land accord- 
ing to their respective rights and 
interest, as therein ascertained by 
the Court and established by the 
decree, who were ordered, after hav- 
ing made such partition, to report 
the same in writing to the Court 
without delay, is not a final but an 
interlocutory decree, from which 
no appeal willlie. Putnam, Ex- 
ecutor, v. Lewis and Wife, - 455 


5. A supplemental Bill in the nature 


be 


of a Bill of Review, or possibly an 
original Bill, and not a Bill of Re- 
view, is the appropriate remedy by 
which to have such interlocutory 
decree reviewed orreversed. - - 1b. 


ERROR. 


No person can bring a writ of error 
to reverse a judgment who is not a 
party or privy to the record, or who 
is not injured by the judgment, and 
therefore to receive advantage by 
the reversal of it. Howse & Hollo- 
man v. Judson, - - - - 133 

A party purchasing land after the 

judgment was rendered, and of which 

e was bound to take notice, does 
not stand in such a relation to the 
judgment as enables him to prose- 
cute a writ of error, even if the land 
purchased is endangered by the lien 
which it creates. - - - - Jb. 


3. The Court can only reverse a judg- 


Ward & 
271 


ment for error in law. 
May v. Bull & Shine, - - 


4. The correct rule, in cases tried by 


the Court sitting as a jury, would 
seem to be, that where facts alone 
are submiited, and the Court has 
only to weigh the evidence and de- 


> 


o 
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D 
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termine accordingly, no writ of error 
lies ; and where mixed questions of 
law and facts are presented to the 
Court for its decision, no writ of er- 
ror lies, unless the Court is called 
upon to decide a question of law, or 
such question of law necessarily a- 
rises out of the facts, and is distinct- 
ly presented to the Court upon them, 
so that the decision of the point ot 
law will decide the merits of the 
cause, and the decision of the Court 
Iswrong. - - © + .-+- #, 


. A note filed in a cause, but not con- 


nected with the declaration by a bill 
of exceptions showing that it had 
been given in evidence in the Court 
below, cannot be deemed a part of 
the record submitted for the inspec- 
tion of this Court; nor can it be 
brought before this Court by an as- 
signment of errors. Dormon v. 
Bigelow, - - - - - - 2§} 
Where a writ of summons ad re- 
spondendum was dated 18th Decem- 
ber, and made returnable ‘‘ on the 
first Monday in December next,” 
but which, by the return of the of- 
ficer thereon, appeared to have been 
received in his office on 18th No- 
vember. and to have been served on 
defendant on the 19th November : 
Held, that after an appearance by 
the defendant, and a judgment with- 
out objection, this Court will not 
reverse the judgment for such defect 
or irregularity ; and that if defen- 
dant wished to avail himself of such 
defect in the writ, he should have 
taken exception in the Court below 
by motion to quash, or otherwise, 
before final judgment. D. B. Wood 
& Co. v. Bank of State ef Geor- 
gia, - - 378 


. Apart from radical errors apparent 


of record, the proper officer of this 
Court is not to repair mere omis- 
sions and irregularities of the parties 
or their counsel in the Court be- 
low ; but errors committed by the 
latter in decisions made upon points 
submitted to it, or refusals to decide 
questions so submitted. - b. 


. Where a party has sustained no in- 


jury from the rejection of admissi- 
ble testimony, he cannot avail him- 
self of the mistake to reverse the 


judgment. Randall v. Parramore 
& Smith, - - - - - - 409 
It the verdict be conformable to the 


law and evidence, it will not be set 
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aside merely because the Court re- 
fused to give instructions which 
might have been properly given. 

Ib 


10. The refusal of the Court to give 
an instruction which would not ben- 
efit the party asking it, is not error ; 
nor is an erroneous instruction up- 
onan abstract question of law, which 
is not involved in the decision of 
the Court, a ground for reversing 
the judgment. - - - - - Jb. 

1. After a verdict in favor of either 
party, he has a right to demand of 
a Court of Errors, that it look to 
the evidence for only one purpose 
and with a single eye, to ascertain 
whether it was competent in law to 
authorize the jury to find the facts 
which make out the rights of the 
party on a part or the whole of his 
case. If,in its judgment, the Ap- 
pellate Court shall hold the evidence 
was competent, then they must 
found their judgment on all such 
facts as were legally inferable there- 
from, in such manner and with the 
same legal results as if they had 
been found and definitely set out in 
a special verdict. So, on the other 
hand, the finding of a jury on the 
whole evidence in a cause, must be 
taken as negativing all facts which 
the party against whom their ver- 
dict is given has attempted to infer 
from or establish by evidence. Ran- 
dall vy. Parramore & Smith, - 410 

: 2. Two pleas being filed, the one al- 
leging that the cause of action did 
not accrue within four, instead of 
five years, and the other being a plea 
in abatement, not sworn to and filed 
after a plea in bar, the Court below 
took no notice of or action on them: 
Held, that these pleas being nulli- 
ties which, on motion of plaintiff, 
would have been set aside, the judg- 
ment will not be reversed, because 
of the omission of the Court below 
to dispose thereof. Stewart & Fon- 
taine v. Bennett, - - - + 437 

‘3. A Court of Errors may amend an 
error apparent of record, if there is 
anything to amend by. Brett v. 
Ming, Adm’z., - - - - 447 


EVIDENCE. 
. Entries made in the usual mode of 


business, and duly authenticated by 
the oath of the party who made 
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them, are admissible in evidence, 
though the party making them can 
remember and testify nothing as to 
the facts contained in the entries. 
The paper must be an original one, 
made at the time the facts contain- 
ed in it are alleged to have taken 
place, and confirmed by the oath of 
the witness, that he believes it con- 
tains a true statement of the facts. 
Spann v. Baltzell, - - - 301 


EXECUTION. 


1. On failure of a mortgagor to com- 
ply with the condition of the mort- 
gage, the title in personal property 
becomes absolute in the mortgagee, 
and he may reduce it to possession ; 
and his interest may be levied upon 
and sold under an execution. Phii- 
lips v. Hawkins, - - + = 262 


2. The condition of the mortgage be- 


ing forfeited, an execution against 
the mortgagee of a slave, will have 
the preference over a bill of sale by 
the mortgagee, made subsequent t« 
the coming of the execution to the 
hands of the Sheriff, although such 
bill of sale be accompanied by pos- 
session and an assignment to the 
purchaser, by the mortgagor, of his 
equity of redemption. - - - 2 
. Where it appeared, by the record 
of a judgment rendered by the Court 
of Appeals, that the Administratrix 
of a deceased appellee was, by he: 
counsel, before the Court, when tts 
judgment was pronounced affirming 
the judgment of the Court below 
but that, from some cause not stated 
in the proceedings, her name was 
not inserted in the judgment, an ex- 
execution issued on such judgment 
will be set aside. Brett v. Ming. 
Adm’x., - - = = = = = 44 


i) 


EXECUTORS AND ADMINISTRA. 
TORS. 


1. A, administratrix of B, was sued i: 
that capacity ; pending the suit, she 
was removed frem the administra- 
tion on the petition of the plaintiff 
in the suit. Afterwards, A, C end 
D, were appointed administratrix 
and administrators de bonis non 
The suit still pending, and no steps 
having been taken to make her a 
party as administratrix de bonis non 
A pleaded in bar, that since the Jas: 
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continuance she had been removed 
from the administration by compe- 
tent authority, and that all the as- 
sets which came to her hands as 
administratrix of B, had been taken 
out of her possession, and that she 
did not and could not retain suffi- 
cient to pay piaintifl’s claim: Held, 
that it was well pleaded, and that 
the fact might have been pleaded 
either in abatement or in bar.— 
Parkhil?’s Adm’rs. v. U. Bank, 

11U 
The fact of A’s removal from the 
administration, constituted a com- 
plete bar to the action, and the fact 
that she was afterwards appointed 
administratrix de bonis non, does 
not alter the case ; A 2s administra- 
trix, and A as administratrix de bo- 
nis non, being, in the eye of the 
law, separate and distinct charac- 
ters. - - sees en 


A replication to the plea puis dar- 


rein continuance setting out that 
A had been dismissed from the ad- 
ministration, and that she had, un- 
der an order of Court, turned over 
to a receiver, who took charge of 
the same, all the property which 
came to her hands as administratrix, 
and remained unadministered at the 
time of her removal; but that she 
had afterwards, and before the filing 
of the plea, been appointed an ad- 
ministratrix de bonis non, and the 
property recommitted to her, ren- 
ders the allegation, in the plea puis 
darrein continuance of having tully 
administered, superfluous. Such a 
replication was a departure from 
the declaration, and therefore de- 
fective. - + = - - + = 


. A person who has been appointed 


an administrator de bonis non, after 

the institution of a suit, cannot be 
made a party to it by mere sugges- 
tion, although a copy of the record 
of such suggestion, and of his hav- 
ing been so made a party, be served 
upon him. Manly and Moseley, 
Adm’rs., v. U. Bank, - - 160 


. Nil debet, as well as not guilty, 


may be pleaded to an action sug- 
gesting a devastavit against an Ex- 
ecutor. Archer, Assignee, v. Du- 
val’s Adm’rs., - - - - - 219 
A, administrator of B, was, by the 
judgment or decree of the County 
Court, under Act of February 15, 
1834, sec. 5, discharged as adiminis- 


. A discharge ¢ 


INDEX. 


trator of B. On the same day with 
the discharge, a suit was iustituted 
against A as administrator, to which 
A pleaded his discharge. Held, 
that the judgment or decree dis- 


charging A from the administra- 
tion, was a bar to suc h suit. Gads- 
den v. Jones, Jdm’r., - - 332 


can be obtained by an 
executor or administrator only after 
six months’ notice of his intended 
application for a discharge has been 
given,and after he shall have faith- 
fully and honestly discharged the 
trust and confidence reposed in him; 
and it is the duty of the Judge of 
Probate or County Court tos e, be- 
fore granting such judgment or de. 
cree of discharge, that he has well 
and truly administered, paid the 
debts, so far as the assets would ZO, 
and made distribution of the rest, 
or residue, of the estate according 
to law. - + - - - Ib. 
By > Act of 15th Palos ry, 1834, 
sec. 5, a discharge granted en ex- 
snes or administrator b Vv the Coun- 
ty Court, or Court of Probate, is an 
immediate and effectual bar to suits 
instituted against such executor or 
administrator in their fiduciary ca- 
pacity ; butit is not a bar to a suit 
against the person so having acted 
as executor or administrator, for 
any personal liability incurred by 
him in the management of the as- 
sets, if the suit be brought within 
five years from the date of the dis- 
charge. - - - - = - - BD 


. When a suit is brought against the 


person who had acted as executor 
or administrator, the onus probandi 
rests on the plaintiff to show by his 

pleadings and proofs, that at the 
time when the discharge was grant- 
ed, the executor or administrator 
had not faithfully and honestly dis- 
charged the trust and confidence 
reposed inhim. - - - - @. 


10. The administrator of a deceased 


wife is entitled to receive her dis- 
tribative share of her father’s estate; 
and a bill filed by him for that pur- 
pose against the exe cuton rs of the 
last will and testament of her fa- 

ther, will be sustained. .oo 
JAdm’r., v- mentee of WNichol- 
son, - - - - - - 384 
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FRAUDS, STATUTE OF. 


i. A made a promissory note to pay 
B asum of money on a day certain, 
and C endorsed thereon, “I agree 
to stand security for the payment-of 
the within amount.” Held, in an 
action against C, that his underta- 
king, by the said endorsement, “was 
not within the statute of frauds of 
this State, and that the action was 
maintainable against him. Dor- 
man v. Bigelow, - - - - 251 


GARNISHMENT. 

i. A judgment against a garnishee 
prina facie is a bar to a subsequent 
recovery on the same note in the 
hands of any one. The law insuch 
case constitutes the execution cred- 
itor an assignee of the note from the 
time of the service of the notice of 
garnishment, and entitles him to 
judgment as if the note had been 
regularly assigned to nim by act of 

‘the party. Sessions v. Stevens, 


97 
are 


2. By the judgment against the gar- 


nishee, the note, in legal contem- 
plation, becomes extinguished, loses 
its identity and character, and ceas- 
es to be the subject of tuture ac- 
Wm 6 © we « +s oe es 


3. If, however, the plaintiff be a Lona 


fide holder of the note before ser- 
vice of the notice of garnishment, 
it would be otherwise, and he would 
be entitled to recover on the note, 
notwithstanding the judgment a- 
gainst the garnishee. - - - J. 


4. Itis irregular, under the late law,to 


sue out a writ of garnishment prior to 
areturn of *‘no property found” on 
the execution, and the Court will, in 
such case, upon application, set aside 
the writ or excus: the party from an- 
swering If, however, the defen- 
dant in execution neglects to make 
such application, he will be pre- 
sumed to have waived the irregu- 
larity, and neitler he nor his as- 
signee will be permitted to disturb 
the judgment afterwards in another 
suit, by presenting the question in 
acollateral manner. - - - J. 


GIFT. 


i. It seems to be well settled, that in 
order to transfer property by gift, 


there must be either a deed or in- 
strument of gift; or there must be 
an actual delivery of the things to 
the donee. Horn’s Executors v. 
Gartman, - - - - = - 63 
2. Where A executed an instrument, 
purporting to be a deed of gift of a 
certain slave, to his son-in-law B, 
which was presented by B to the 
recording officer for registration, 
and duly recorded ; but which in- 
strument, at the trial, was produced 
by the executors of A, under a no- 
tice from B, A, by his last will and 
testament, subsequent to the date 
and registration of the deed of gift, 
having revoked it: Held, that this 
was sufficient evidence of the deliv- 
ery of the deed to B; and that the 
fact that the instrument was pro- 
duced, on the trial, by the execu- 
tors of A, under a notice from B, 
did not alter the case. - - J. 
To make a valid gift of personal 
property, the most the authorities 
seem to require is, that there be an 
actual gift—a design consummated 
—not the mere intention to give. 
Ib. 

. A deed of gift of a slave to a son- 
in-law, is not void for want of a 
consideration ; the agreement, with 
respect to chattel interest, being 
under seal, imports a consideration 
at law. - - - © - = = Jb. 


~ 


og 
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INTEREST. 


_ 


A promissory note reading—‘‘ On 
demand, the first day of January 
next, I promise,” &c., is payable 
presently, and suit may be brought 
thereon immediately, without de- 
mand ; the words, ** first of January 
next,” applying to the interest and 
not the principal. The interest on 
such a note begins to run from the 
first of January, and not from the 
time of demand. Erett v. Ming, 
Adm’r., - - - 2+ + = = 447 


Vide Usury. 
JUDGMENT. 


~ 


Appellate Courts invariably act on 
the ground, that every fair intend- 
ment is to be made in support of 
the judgment below. Horn’s Ex- 
ecutors v. Gariman, - - - G4 
2. Although a judgment is by law a 








3. 


4. 


5. 


pe 


488 



















































lien upon the land of the defendant, 
yet he may, after the judgment, con- 
vey good title, if be has at all times 
afterwards a snificient amount of 
property, subject to and within 
reach of an execution, to satisfy the 
judgment. Howse & Holloman v. 
Judson, - - - - - = - 133 
Where the record shows that a judg- 
ment by default, for want of a plea, 
was entered, when, in fact, a plea 
had been filed and appeared upon 
the record, the Court will conclude 
that the plea was overlooked, and 
that judgment was entered through 


inadvertence. Miller & Croom v. 
flee, “= - = + = + + = 199 
In cases of judgment by default, the 


plaintiff is bound to see to the reg- 
ularity of his judgment, and that his 
declaration and pleadings are correct 
at law, so as to entitle him to such 
judgment upon an inspection of the 
record. D. B. Wood & Co. v. 
Bank of Stateof Georgia, - 378 
A final judgment of the Court of 
Appeals of the late Territory of 
Florida, is conclusive of the ques- 
tion, and stands on the same footing 
in regard to this matter, as if the 
judgment had been rendered by this 
Court. Brett v. Ming, Adm’z., 

447 


Vide Amendments. 


LIMITATIONS, STATUTE OF. 


. The Statute of Limitations begins 


to run from the day the cause of ac- 
tion accrued : and the endorsee of a 
note cannot bring himself within 
its savings by alleging that, at the 
the time the cause accrued to him, 
he was beyond seas, &c. Bennett 
w. Herring, - - - - + - 387 


MORTGAGE. 


. A mortgage by A, to indemnify his 


endorser B, from loss or damage in 
consequence of his endorsement, and 
stipulating that if A shall fail in 
payment of said note, and suffer the 
same to be protested or remain over 
due, in whosoever hands the same 
may be found, then that B, on ma- 
king affidavit of such non-payment 
and the amount, may foreclose, &c.; 
and which mortgage was afterwards 
transferred by B, “ without re- 


On 


oa 
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course,” to C, the endorsee of the 
note by B, also “ without recourse :” 
Held, that the mortgage is valid in 
the hands of C,and may be fore- 
closed by him, and the mortgaged 
property subjected to the payment 
of the debt due C onthe note. Stew- 
art v. Preston, - - - - = 1 


. As a general rule, the endorsement 


of the notes secured by a mortgage 
carries with it the mortgage. - J. 


. Held, that the mortgage in question 


created « trust for the payment of 
the notes, and that the mortgagees 
who had assigned “ without re- 
course,” might have been decreed 
to allow the use ot their names, if 
necessary to a suit, to have the mort- 
gaged property applied to their pay- 
ment. - - - - = - = - Jb. 


. The * Act to regulate the foreclo- 


sure of mortgages by the Courts ot 
common law, and for other purpo- 
ses,’ is in derogation of the com- 
mon law; and mortgagees, when 
they resort to it, should be held to 
a strict compliance with its provis- 
ions; but the mortgagor or defen- 
dant should be allowed more lati- 
tude in making his objections, which 
it will be suflicient for him to set 
forth substantially, and as specifi- 
cally as the defence in an answer in 
Chancery, or in a notice of specia! 
matter, under the general issue in 
asuit at law. Manley & Moseley, 
Admi’rs.,v. U. Bank, - - 160 
Neither the ordinary rules of spe- 
cial pleading, nor the technical rules 
of practice at law, are applicable to 
proceedings under this statute. - Id. 


. When the mortgagee has elected to 


proceed at law, and has obtained a 
judgment there upon his debt, he 
cannot proceed under this statute ; 
but he should go into Chancery to 
obtain a foreclosure of his mort- 
gage. - - - = -©- - = = Jb, 


. After judgment at law, a former re- 


covery is a good plea in bar of: pro- 
ceedings under this statute. - Jb. 


. On failure of a mortgagor to com- 


ply with the condition of the mort- 
gage, the title in personal property 
becomes absolute in the mortgagee, 
and he may reduce it to possession ; 
and his interest may be levied upon 
and sold under execution. Phillips 
v. Hawkins, - - - - - 262 


- The condition of the mortgage be- 


ing forfeited, an execution against 
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the mortgagee of a slave, will have 
the preference over a bill of sale by 
the mortgagee, made subsequent to 
the coming of the execution to the 
hands of the Sheriff, although such 
bill of sale be accompanied by pos- 
session and an assignment to the 
purchaser, by the mortgagor, of his 
equity of redemption. - - - Ib. 


PARTNERSHIP. 


. On the death of a partner, the mo- 


neys, goods and merchandize of the 
firm, belong to the surviving part- 
ner, and a Sheriff, as administrator 
ex officio of the deceased partner, 
has no right to collect, discharge or 
meddle with the partnership pro- 
perty in any way, except to obtain 
the deceased partner’s share after 
the settlement of the debts. Terri- 
tory, for use of Smith, v. Redding 
and others, - - - - - - 242 


. Asuit cannut be maintained by a 


surviving partner against a Sheriff, 
as administrator ex officio of the de- 
ceased partner, and his securities, 
on his official bond, for the moneys, 
goods and merchandize belonging 
to the firm, collected and received 
by him as such administrator. - Jd. 


PAYMENT. 


._ Where a debtor, indebted on sever- 


al accounts, makes a payment, he 


may apply it to either account; if 


he does not, the creditor may do so. 
If neither does, the law will appro- 
priate it according to the justice of 
the case, provided there are no other 
parties interested. Randall v. Par- 
ramore & Smith, - - - - 409 


PLEADING. 


All defences not made in the plead- 
ings are considered as waived, es- 
pecially such as are connected with 
the facts of the case. Stewart v. 
Preston, - - - - - - - 10 


. A plea, having on its face two in- 


tendments, ought to be construed 
most strongly against the party who 
vleads it. Cotten v. Williams, 

. on 


. A plea alleging merely that seals 


were affixed to a bond without the 
consent of defendant, without also 
alleging that it was done with the 


wow 
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knowledge, or by the authority or 
direction of the plaintiff, is not suf- 
ficient. - - - = - = - Jb. 


. It by no means follows, because the 


allegation that the alteration was 
made withcut the knowledge, li- 
cense or consent of defendant, is of 
a negative character, that it is not 
essential to the validity of the plea; 
or that the defendant, had he made 
the allegation, would have been re- 
quired to prove it, there being ma- 
ny negative allegations which must 
be nfade in the pleading, but which 
the party pleading them is not by 
law requiredto prove. - - - J. 
Where a plea alleged, that long af- 
ter the signing, sealing and delivery 
of the bond, as a joint and several 
obligation, and after it had been 
endorsed and assigned, and also, af- 
ter the death of one of the obligees, 
the said bond was altered and chang- 
ed materially, by the assignee there- 
of procuring the name of N. T. to 
be added thereto as one of the obli- 
gors ; and also, that about one year 
after the procuring of the name of 
N. T. to be added, the said bond 
was again altered and changed ma- 
terially, by the assignee thereof pro- 
curiag the name of defendant to be 
added thereto, as one of the obligors, 
but did not allege that the altera- 
tions were made without the know] - 
edge, license or consent of defen- 
dant: Held, that a demurrer was 
well taken and that the plea was 
defective. - - - - = bb. 


. At common law, a plea puis dar- 


rein continuance, waived all form- 
er pleas, but a statute of this State, 
has altered the rule,and such a 
consequence does not follow the 
filing of that plea here. Parkhill’s 
Adm’rs. v. Union Bank, - 110 


. On demurrer, the Court will give 


judgment for the party who on the 
whole case appears entitled to it, 
and against the party who commit- 
ted the first error. - - - - Jb. 


. After demurrer to a plea, it is too 


late to object that it was not filed 
in time. Manley & Moseley, 
Adm’rs., v. U. Bank, - - 160 


. Upon failure to rejoin to the rep- 


lication to a plea of non-damnifi- 
catus, there is no issue which can 
be submitted to a jury, and the de- 
fect is not cured by averdict. Mil- 
ler & Croom v. Hoc, - - - 189 
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10. Nil debet, as well as not guilty, 
may be pleaded to an action sug- 
gesting a devastavit against an ex- 


ecutor. Archer, Assignee, v. Du- 
val’s Adm’rs., - - - - - 219 


11. It is not enough in this Ceurt to 
show that a plea was on file in the 
Court below; the party complain- 


ing must go further, and show that ° 


that Court either refused to act up- 
on the pleading, or decided it wrong- 
fully. Taylor v. Baker, -> 245 
12. The entry of an attorney’s name 
by the clerk on a docket regularly 
kept for that purpose, is, under the 
statute of this State, a plea entered 
of record to show that the defend- 
ant appears and contests the action, 
and that he claims an imparlance 
at least for the purpose of turther 
preparation or reflection a3 to the 
mode of such defence. D. B. Wood 
& Co. v. Bank of State of Georgia, 
378 


PRACTICE. 


. After entering his appearance, and 
a judgment by default for want of a 
plea has been entered against him, 
it is too late for an alien defendant 
to avail himself of the privilege, al- 
lowed by act of Congress, of remov- 
ing his cause from a State Court to 
the Courts of the United States. 
Beatty v. Ross, - - - - 198 
In ail cases of concurrent juris- 
diction, the Court which first has 
possession of the subject must de- 
cide it. - - - - - - - &. 
There being no provision in the 
act of Congress for the transfer of 
cases from the Superior Courts of 
the Territory to the Courts of the 
United States, no such transier could 
be made. - - - - - - = J. 
That clause of the act of the Leg- 
islature which provides that causes 


- 


~ 
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der the clause of the Constitution 
of the State * continuing all officers 
until superceded under the Consti- 
tution,” took possession, after our 
admission as a State, of the records 
and papers, and exercised jurisdic- 
tion over suits pending and institu- 
ted in those Courts as State Judges. 
The State Judges elected afterwards 
under the Constitution, succeeded 
ther and became possessed of the 
records and suits, and being so pos- 
sessed, it was not only competent 
for them, but it was their duty to 
adjudicate them. - - - - Jb. 
3. When aclaimto property has been 
interposed under the 9th and 10th 
sections of *‘ an act concerning ex- 
ecutions,” approved 17th February, 
1833, it is the duty of the officer to 
return the affidavit and bond ot 
claimant, and the execution levied, 
to thenext term of the Court whence 
the execution issued. but it is not 
necessary that the execution appear 
as a part of the pleadings in the 
cause ; and if the record shows that 
it was used in evidence at the trial 
of the right of property, it will be 
presumed to have been returned by 
the officer according to law. Bet- 
ton, Trustee, v. Willis & Moseley, 
226 

. In the trial of the right ot proper- 
ty on aclaim interposed, the statute 
does not require a formal issue ; the 
jury are sworn “ to try the right of 
property,” and not ‘to try the issue 
joined.” - - - - - - - 


PROMISSORY NOTES. 
Vide Bills of Exchange. 
PUBLIC LANDS. 


Vide Contract. 


pending in the Superior Couzts of REHEARING tw SUPREME COURT. 


the Territory, shall be transferred 
to the Circuit Courts of the proper 
county, except cases cognizable by 
the Federal Courts which may be 
organized in this State, which cases 
shall b2 transferred to such Courts, 
is ambiguous, and the design of the 
Legislature was probably directed 
to cases of exclusive jurisdiction in 
the United States Courts. - - Jb. 
. The Judges of the Superior Courts 
of the late Territory of Florida, un- 


wn 


1. A petition for a rehearing must-be 
filed during the term at which the 
case was decided. Horn’s Execu- 
torsv. Gartman, - - - «+ 197 


REMAINDER. 


. Aremainder may be created in per- 
sonal property, after a life-estate, 
by deed. Horn’s Executors v. Gart- 
man, - - - = - = = - 63 


no 
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REMOVAL OF CAUSES 
Unto the Circuit Courts of the United 
States, and into the State Courts. 


Vide Practice. 
RENT. 


1. To support an action for use and 
occupation a demise must be shown, 
or some evidence given, to establish 
the relation between the parties of 
landlord and tenant. Ward & May 
v. Bull & Shine, - - - - 271 

. A lessee who covenants to pay rent 
and repair, with express exception 
of casualties by fine, is liable, upon 
the covenant, for rent, although the 
premises be burned down and not 
rebuilt by the lessor, after notice ; 
and a Court of Equity well not re- 
strain the lessor from suing for the 
rent. - - - - - - - - JB 

. Where the lessor re-builds before 
the expiration of the term, and 
leases to a third party, the lessee 
who had paid his rent in advance, 
but had abandoned the lease after 
the destruction of the property, is 
entitled to recover back the rent so 
paid by him from the time of the 
second lease, and at the rate which 
the landlord had received from him: 


wu 


WwW 


SEAL. 


. If several persons sign an instru- 
ment concluding with ** witness our 
hands and seals,” some putting seals 
opposite their.names and others not, 
such as did not affix seals, will be 
presumed to have adopted the seals 
already there. Cotten v. Williams, 

37 


i 


SHERIFF. 


. On the death of a partner, the mo- 
neys, goods and merchandize of the 
firm, belong to the surviving part- 
ner, and a Sheriff, as administrator 
ex officio of the deceased partner, 
has no right to collect, discharge or 
meddle with the partnership prop- 
erty in any way, except to obtain 
the deceased partner’s share after 
the settlement of the debts. Tver- 
ritory, for the use of Smith, v. Red- 
ding and others. - - = - 242 
%. A suit cannot be maintained by a 
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surviving partner against a Sheriff, 
as administrator ex officioof the de- 
ceased partner, and his securities, 
on his official bond, for the moneys, 
goods and merchandize belonging to 
the firm, collected and received by 
him as such administrator. - Jb. 
The securities of a Sheriff who is 
administrator ex officio, are only li- 
able on his administration bond, af- 
ter the judgment of a Court fixing 
the liability against him as admin- 

Ib. 


Jetrator. <- «© «© «© «© « « 


SURETY. 


. A surety cannot avoid his liability 
.on the ground that the payee did not 


use due diligence against the prin- 
cipal, without showing that he had 
given the payee notice to proceed 
against the principal, which he had 
disregarded. Dorman v. Bigelow, 

281 


. A surety is bound to the extent of 


the terms of his obligation and no 
further. Raney v. Barrow, Adm’r., 
327 


. A surety on an appeal bond condi- 


tioned, ‘* Now if the said A shall 
pay said damages so recovered by 
said B against him, and costs, in 
case the judgment of the said Supe- 
rior Court shall be confirmed by said 
Court of Appeals, then this bond to 
be null and void,” is only liable for 
the amount of the judgment in the 
Court below and costs, and not for 
the ten per cent. damages awarded 
by the Court of Appeals against A, 
the party taking the appeal. - 


TENDER. 


. Aplea of atender and refusal of 


the bank notes of the Southern Life 
Insurance and Trust Company, on 
the day the note became due, must 
be pleaded with a profert in curia 
of the bank notes. Spann v. Balt- 
zell, - - - = += = - = 301 


TRESPASS. 


. An action of trespass vi ef armis 


will lie against a corporation’ Ed- 
wards v. U. Bank, - + - 136 


USE AND OCCUPATION. 
Vide Rent. 
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VERDICT. 


1. When two distinct cases between 
the same parties are by consent sub- 
mitted at the same time to the same 
jury, the jury should return a sep- 
arate verdict in each case. Miller 
& Croomv. Hoc, - - - - 189 

2. And in such case the jury should 
assess the damages, not pro rata, 
but according to the evidence in 
each case, independent of the = 


3. A jury, after having rendered their 
verdict on Saturday, and been dis- 
charged, cannot be recalled on the 
ensuing Wednesday, for the purpose 
of putting their verdict in form, and 
apportioning the damages in each 
of the two cases which had been by 
consegt submitted tothem. - J. 

4. Inthe absence of a bill of excep- 
tions, showing the testimony exhib- 
ited in the Court below, the pre- 
sumption is that there was full and 
adequate evidence before the jury to 
warrant and support the verdict, 
under the declaration to which it 
was responsive. Dorman v. Bige- 


low, « - + ++ + « «= Bl 
USURY. 
ft. The Ist and 2d sections of the Act 


of 1833, “* regulating the rate of in- 
terest,” were repealed by the Act of 
1844 ; but prior to the repeal a con- 
tract was made, whereby a greater 
rate of interest than that thereby 
allowed, was reserved and taken: 
Held, that the repeal of the Act of 
1833, was no bar to the plea of usury 
- under that Act; and that the rights 
of the parties must be governed by 
the law in force at the time of the 
making of the contract, and that 
they were not affected by the sub- 
sequent repeal of the said Act. 
Mitchell v. Doggett, - - - 356 
2. The law of 1833, which declared 
that the interest on any usurious 
contract shall be void, and the obli- 
gor forever exonerated from the Pay 
ment of the same, vested in the ob- 
ligor a right which could not be di- 
vested by posterior legislation re- 
pealing such law. - - - - BD. 
3. When illegal interest is taken, or 
contracted for, the whole interest 
becomes void from the time of the 
taking of the usurious interest. - B. 


4. 


i>) 


6. 


a 


~ 


3. 


To establish usury, it is not neces- 
sary to show that the plaintiff actu- 
ally took or received more for inter- 
est than the law declared lawful ; 
but it is sufficient to show that it is 
promised to be paid; and it is im- 
material whether the usurious in- 
terest is secured by a distinct in- 
strument, or is included in the in- 
strument which secured the princi- 
pal. - - +--+ +--+ +--+ BD. 


. In order to render the offence com- 


plete, so as to subject the lender to 
the penalty under the statute, there 
must be an actual receipt of the u- 
surious interest; but the contract 
may be rendered void without such 
receipt. - - - - - - - bb. 
A contract to pay more than legal 
interest, for past forbearance, is il- 
legal. - - - - = - - - Db 
When the original contract is law+ 
ful, no subsequent taking of, or con- 
tract to take, illegal interest, will 
invalidate it ; and if sued on, plain- 
tiff may recover the principal and 
interest of such original valid con- 
tract ; but when suit is brought on 
a new note, tainted with usury, 
which had been substituted for the 
original valid one, plaintiff can only 
recover the original valid principal 
with interest thereon, up to the 
time of the taking of illegal inter- 


ett. - -« - + +--+ - BD 
WARRANTY. 
. An agent cannot maintain an action 


against his principal to recover the 
amount paid by him on a judgment 
obtained against him for a false war- 
ranty of a horse, without showing 
that he was authorized by his prin- 
cipal to warrant the soundness of 
the horse sosold. Croom v. Swann, 

211 


- The record of a judgment, obtain- 


by.the purchaser of a horse in an 
action for false warranty, against 
the agent who sold, is not, in an 
action by the agent against the prin- 
cipal to recover the amount paid on 
such judgment, evidence of author- 
ity from the principal to the agent 
to warrant. Evidence of such au- 
thority, and of warranty made in 
accordance therewith, should be a- 
liunde such record. - - - J. 
Receipt by the principal of the pro- 
ceeds of the sale of a horse, sold by 








4 


i 
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an agent, is not evidence of author- 
ity to the agent to warrant; nor is 
it a ratification of a warranty, un- 
less there be evidence to show that 
at the time of receiving the proceeds 
he knew that a warranty had _ been 
given by the agent. - - - - Jb. 


. Where an agent, to sell a horse, 


makes a false warranty, the princi- 
pal is liable to the purchaser and 
not to the agent, unless he can show 
that a deception had been practiced 
on him by his principal, and that 
in pursuance of orders or instruc- 
tions, he bona fide made the false 
representations, and is compelled 
to pay damages to the purchaser on 
account thereof. - - - - - Jb. 


WRIT OF SUMMONS AD RE- 
SPONDENDUM. 


Where a writ of summons ad re- 
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spondenduin was dated 16th Decem- 
ber, and made returnable ‘ on the 
first Monday in December next,” 
but which, by the return of the of- 
ficer thereon, appeared to have been. 
received in his office on the 18th 


‘ November, and to have been served. 


on defendant on the 19th November : 
Held, that after an appearance by 
the defendant,and a judgment with- 
out objection, this Court will not 
reverse the judgment for such de- 
fect or irregularity ; and that if de- 
fendant wished to avail himself of 
such defect in the writ, he should 
have taken exception in the Court 
below by motion to quash, or oth- 
erwise, before final judgment. D. 
B. Wood & Co. v. Bank of State 
of Georgia, - - - - - 378 





